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CHAPTER I

INODUTION 11
The Department of Army has recently revised its Field Manuals

ae.sigred to guide military police in lawfully conducting law enforce-I1 Umerit acti vities. These manuals provide detailed gidance and informa-

3ll Li on on all phases of law enforcement, including arrest, seizure of u
evIdence, and the use of force to effect an arrest or the search and t

neizue f roery. Astrikirn feature of these manuals is that they

__ provide military police with little guidance in conducting law enforce-
3merit activities involving civilian criminal offenders at military

Binstallations. Rather, the manuals are limited to police activity in-
volving suspected criminal offenders subject to the Uniform Code of

Slitary Justice or to law enforcement at military installations when

i-t'e status of the criminal offender is unknown.
There are no manuals specifically providing military police de-I Is i ld iuidance for conducting law enforcement activities involving

,nviliai offerders. in fact the existing manuals urge military police

to seek guidance from a judge 3dvocate at anytime they face taking some

action in response to civilian misconduct. Unfrtunately, a judge

advocate, who is requested by military police to render advice and

guidance, has no read- source of information on lawful military police

conduct in situantions where a suspected criminal or-render at a military

1ntallation i-s a civilian. The judge advocate cannot seek informationI Ofi
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from legal scholars because none have, as yet, w-rtten a comprehensive

treatment of military police authority over civilians. Further, there

is little information in opinions of courts because few cases have

addressed the authority of military police in civilian law enforcement.

The reasons for this lack of ready information are many and complex.

First, unlike the situation involving military criminal offenders,

:rel ther Congress nor the Executive has articulated in a statute or reguala-

Lion the nature and extent of authority rilitary police may exercise over

civilians generally, or even at a particular military installation.

Secondly, litigation by civilians challenging military police law enfSorce-

ment conduct has been rare, and what few cases there have been, have not

uldresued the entire range of law enforcement activity that courts have

faced in litigation involving military offenders. 7  Thus, unlike the

:si tuation of military offenders, manual drafters have neither a govern-
menil standard nor sufficient numbers of court opinions to use as a

: i :, for drafting a manual to guide military police in their relations

. w'. Li c! vj ian:;.

A Lhird reason why there is a lack of references for judge

advocates who advise miitary police is that legal scholars and the Jude

Advocates General of the Armed Services use two different legal ration-

ales" to -explain the extent of military police authority over civ:ians.

However, these rationales hAve not been extensively analyzed in term- of

the full range of military police law erorcement. To date there is no

comprenensive legal treatise or other scholarly work on the subject of

mili-ary police power over civilians.

Finally, in the absence of Conressional action, service rerdaa-

tions suggest that military police ma have only the authority of -

a Ti---k----
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10a~~z~ ~ry c tzens- to er c!tizes

onli nr ci e in law enforcement against other citizens.

1fT. irr l 'fL Ly W! Lh this approach is that each stLe has established

____ El .i rd . rigln 1'q e wci vilian l aw eiforcemort. and tx~iv in no: t ntival: A

'comr Uation of all the rules which could be used as a ready reference by

. -udge advocates.1 1  Determining what guidance to give military police at

a perticular military post is further complicated by the fact that r.any _

=J

states have still not clearly delineated particular rules for arrest or

12search and seizure of property by citizens. Thus the judge advocate

often finds himself engaged in fruitless research for non-existent

Sguidance.

One purpose of this paper is to provide judge advocates with a

comprehensive examination of existing riues of law governing military

1 Ioiee law enforcement activities in relation to civilians. This examina-

Lion reveals that the lack of a Congressional statute providing uniform

gujidance to military police engaged in the function of law enforcement

involving civilian criminal offenders is a product of the evolution of

| the tradition of civil supremacy over United States Armed Forces.

Secondly, an. examination of uniformed police law enforcement both in our

common-law legal tradition and as prescribed in Aerican jurisprudence

reveals tw sai-ent facts: () tVat the historical causes for governmen-

a l restrictions on law enforcement by the Armed Forces against civilian

3criminal offenders no longer support Congressional reluctance to grant

mililta-r police law enforcement auLhoritv ovur civilians at military

Installations in the United States; and (2) the complexity of current

legal rules governing lawful arrest, search and seizures of property

and the use of force to accomplish these tasks demands Congressional

action to quantify and delimit by specific statute the authority of
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1-1 Ij;JL1 I, ::Lf.ti i.fiiry W~Oi rN:gu:la1.ory lanim:-,: w~fI be ptoDe hat w__1

provide aippropriate guidance to military police. The proposals wi £'_

irmure that law and order are maintained at mi-litary installations whle

at the same time each citizen's constitutional rights are protected

___ when visiting, working or living on military instalations. _

ENNU
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CHiAP W;R I

1-1 HT..IF ICAL CAUSES FO R 71 HE LACK OF A STAM MI-F Y BASE

7CP FOR TITRy POLICE LAW aK :D-UPKIN.

U-'1'7 ORI T OVE Cri¢IjliAN

- Congressional reluctace to enact a staoute spe-1inr-- out .he

natuare an extent of military police authority over civilians is a

-- _ a

~~~~Product of history. Ine seeds of this na c iwere o.=i al

F, I~izh history and nurtured by incidents occturn early in our --nn

=:i hisntory. A review of the deveiopment OAu the exercise of police po-wer-N:

by 1Pvernvaents in England and the Unite States reveals a reiuce on-

: -- part of legislatures and courts to g--at uniform-ed executive ag-ents,

Sparticularly in the military , extens ive authority to 4 i~e a citizen's

-- priacy or restrict his liberty.

! Uniformed Poli'ce For-ces

Un_ til Lhe mid-ninelmeenth cent, a unifo-ed law endlbreement

;q a '-nL wan; unknown in common-law Englan. From twh days of e Nfo--w x

Conquest. lw enforcemenift, includin-m both the restrction of Mi-berty

I-Mfo.re trial and the investigi"-on of fa.cts as evidence for tri al, was

'-ft to citizers t1hemselves.- I 3 While the King apj:n sherffs to

U

keep -he peace -nd coie s ae, catzens were exp~ected to rep-oxrt

Socrlm namls and respond to the sheriff W1.th asss+tance-al-f a Ras

cot-! atus-i  law enforcement was then' ,dutv- of ea-- LdZe, not. a :

; rPunct1on of a uni'formed police force. :<



The rules of law governing such matters as when a person could __

be arrested by another citizen, what force could be used to accomplish

an arrest, and what remedies were available to persons who were falsely

arrested or assaulted, were fashioned jointly, by the civil courts in

15
response to complaints of citizens that they had been falsely arrested,

and by the criminal courts in cases brought before them. The rules =

established by these courts were often conflicting because the judges - -

arid the courts themselves sometimes were given authority by the King,

and sometimes by Parliamient. Jurisdiction of the courts overlapped. Some

-- I e;gaJ scholars describe this judicial system as one that was so complex

Lha L moan i ngful criminal justice was impossible. 1 7

18
The complexity of the judicial system together with crowded

dockets resulted in long delays before offenders could appear before a

court for trial of their case. Meanwhile, accused criminals often

languished in crowded jails in what has been described as sub-human --

19conditions. For the poor and the illiterate, who were unable to afford

legal counsel, obtaining a monetary remedy in a civil court against those

who may have falsely arrested them, was a remedy more theoretical than

real. Because of this complex judicial system and the rules of law

it fashioned, law enforcement by civilians proved particularly ineffec-

tive. As people crowded into cities in search of jobs during the T=

21
industrial revolution, city property owners turned to the hiring of

night watchmen. The night watchmen either scared off prospective

criminals or through the "hue and cry" called out the citizenry to

22assist in capturing and arresting alleged offenders.

The employment of night watchmen had an effect on the common-law

courts' view of situations in which a criminal offender could be forcibly _
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:Lrr'.:I,(!. For example, courts would provide a tort remedy to a person
IMi,',, when ubsequent-y acquitted, had been arrested and incarcerated for

an offense commiLted out of the presence of the citizen who laid hold of

him.23 These same courts denied this remedy when a watchman was the one

I who e'fected the arrest based on a report of a citizen of a crime not

24committed in the presence of the watchman. Although the nigt watchman

was not a governmental agent, 3ourts were willing, as a pragmatic matter,

to clothe these night watchmen with a measure of protectien against

potential tort liability. This approach provided a legal basis for the

later action of Parliament and the courts granting uniformed police

forces greater authority in conducting law enforcement activity than

25
that permitted civilians.

Uniformed police forces first made their appearance in 1829 as a

result of the efforts of Sir Robert Peel, a member of Parliament. He

persuaded his colleagues that urban crime was increasing at a rate that

required full-time law enforcement agants who could be trained to inves-

tigate crimes with an understanding of the complex rules of criminal M

26
procedure and evidence that had been developed by the courts. Parliament

established the "Bobbies" (named for the proponent of the force) and by

zstatute authorized them to arrest criminal offenders in the city of

London, whethe: the crime was committed in their presence or reported to

them. However, the courts retained the common law concept of citizens'

arrest, redefining it to conform with the continuing redefinition of

police powers by both Parliament and the courts themselves. Common-

law doctrine finally evolved to provide that citizens could arrest when

a serious crime was committed in their presence, while the police could

arrest for crimes whether committed in their presence or reported to them9
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American Experience

Prior to independence, law enforcement in the American colonies

wan not unlike that in England, as described above. It was also not

I until late in our history, 1844, that the New York legislature became
the first to establish a uniformed full-time police force. 30 Prior to

that date New York and the other states had been relying on night watch-

men who were authorized by statute but who were appointed by local

political representatives or who were volunteer citizens taking turns.3 1

Later, the legislatures authorized full-time day police who went home to

leave the cities to the care of the night watchmen. The friction between

these employed day forces and politically appointed night watchmen in New

York Ci ty led to the 1844 Act of the New York State Legislature.

Although the types of law enforcement agents in the colonies and

later in the United States were similar to those in Britain, the colonial

p ovarnments and early states used a very different method to create these

law enforcement agents than the British Parliament and King. In Fngand

the ten-century evolution from law enforcement performed exclusively by

citizens, to law enforcement by uniformed police, was marked by struggles

butween the KinWg and Parliament, and between the common law courts and -

32
both the Monarch and the Parliament. Unlike continental European legal

systems, the British were slow to codify rules of criminal procedures and

descriptions of crimes because of the fluctuations of power among the

King, Parliament and the courts.

In the early American colonies, on the other hand, codification

of' laws occuwred from the earliest times.33 As the first settlers

arrived on our shores, they were armed with Royal Charters which specifi-

cally Iterated rules of conduct for them. Aditionally, most colonists



I
were members of organized churches. These churches carefully codified
rl'un of behavior for their members.4 it was natural for the colonial

-,-overnmen s, co)M.Tosed of these church members, to coa-j rules of conduct

a:n needed. Thus, even the American night watchmen, the sheriffs and

day-police were all established by statutes enacted by local legislative

bodies. This practice is reflected even in later 17th and 18th century -

America by the curious practice of the state and territorial legislatures

codifying rules of procedure for vigilante's and other citizen and private

police forces.36 For example, a vigilante system in Pennsylvania was

riot abandoned until 1833 upon repeal of a statute expressly providing

for them.37

Thu:;, from our earliest history we maintained the tradition that

a Jegi]slative body, representing the people as a whole, was to control

the executive and judicial authority in matters of criminal justice.3  I

The tradition was given impetus during the time of the Revolutionary

War by the English Monarch's practice of enforcing with military troops

Lhe pronounrements of the English Parliament and the proclamations of

Colonial Governors." The American colonists viewed the use of military

Lroops to enforce civil law as an abuse of governmental power. Control

7 of' unbridled power in the Executive or Judicial branches of Government

became a prime concern of the new nation. 0

After the Revolutionary War, early colonial courts recognized
statutory law as the basis for reviewing cases and controversies. These

courts appreciated the need for a counter-balance to their own adjudica-

tory rule-making powers and the power wielded by executive agents of the

state. As noted by one legal historian:

. . .countervailing power, one of the great themes of Ameri-
can History, was particularly strong in criminal justice.
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At least in legal theory, criminal trials were hedged
about by many safeguards. A stern law of evidence, juries
and neticulous attention to procedure were thought to be
essential to protect the life and liberty of the citizen.

The picture that emerged was one of precision,
rigidity, care. Crimes were only those acts clearly
engraved in the statute books. laws were to be strictly

- construed.41 (Emphasis added.)

In accordance with this legal tradition all states and the Congress have

j " today by statute established police forces and clearly delineated the

- arrsted.42
circumstances under which criminal offenders may be arrested.

The courts use thes. statutes to determine whether police con-

duct is lawful or unlawful in cases where a citizen alleges that he was

unlawfully arrested or that he was subject to an unconstitutional search
and -nei zure. Tnese same courts find no Federal statute to use as a

43 -1ut o s a

standard to determine whether military police arrests or searches and

seizures of civilians on military posts are lawful. Congress has not

denominated military police as a class of persons who can arrest civilian

criminal offenders, even for crimes perpetrated on military installations

114and which are "engraved in (Federal) statute books. Two separate

historical facts explain this inaction by Congress.

Factors Causing Congress to Withhold Civilian Law

Enforcement Authority From Military Police

Loss of Court-Martial Jurisdiction

Over Civilians

British troops accompanied the colonists to America to protect

England's interests in her new territories from incursions by her

E uropean competitors, principally France and Spain, and from Indian

__ raids.45 However, as the colonists became more violent in their re-

fusal to pay taxes to the crown, British troops became a de facto
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.i. o ,d Ilaw enforce-ment agency. The soldiers and their collaborators

oL'i.eon seized persons and either jailed them without trial, jailed them

awa.; l i court-marliai, or interned them for purposes of staffing the -
46cr r.w.? of ;ri ti ,h ships. Serious infractions of the early cnarterE or

rules of colonial legislatures or orders of the King and the British

Parliament were often dealt with as court-martial offenses.

47The utilization of British troops as police during Revolution--

ary times was based on authority contained in the Mutiny Act of 1689.8

The Mutiny Act ratified these Articles of War and permitted Parliament

to exercise control over the Army by its power to repeal or amend the

Articles in whole or in part. It is not clear that the Articles of War

of this time specifically permitted the court-martial of civilian workers.

However, suttlers, servants, and camp followers were in fact tried by

court-martial.49

Colonial govern .nts looked to the British practice of court- I
martial of civilians and codified it in statutes establishing their own

militias. As early as 1775, the Provisional Congress of Massachusetts

adopted Articles of War which included provisions authorizing court-

r mariA al for ". . sellers and retailers, and all persons whatsoever

:- urvinri . with the . . . Army in the field."' 0 The first Articles of War

__ adopted by the Continental Congress in 1776 contained similar language

and courts-martial of civilians throughout our early history were

51
common. A provision containing similar language was continually

enacted in each version of the Articles of War. The phrase "serving

__ with the . . . Army in the field" was intended to prevent courts-martial

of civilians as a routine law enforcement matter when civilian governtnent_
52

was in operation. It limited court-martial jurisdiction to the trial----------
I-
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of civilians, who were actually out with the Army in areas where courts_

were unavailable or where the crime impacted directly on the discipline

53or performance of the Army's mission.'

The trial of ci ians in military courts was challenged in 18?2

in the famous case of Parte iligan, 5  in which the Supreme Court

ruled that a civilian could not be tried by court-martial under the

Articles of War, if civilian courts were open and operating. Because

Congress had already provided Federal courts for the territories,5 5 the

effect of the Milion case was to prohibit courts-martial of civilians _-

anywhere in the United States or its territories except where, in time

of war or emergency, the civilian courts would be closed.

A significant side-effect of the Miligan holding was the with-

drawal of statutory authority for soldiers to perform law enforcement

activities against civilians. jurisdiction and authority to conduct law -

enforcement activities flows from the jurisdiction of a criminal court
.56

as established by the state legislature or Congress. The Articles of

War authorized officers, non-commissioned officers, and soldiers on guard

duty to apprehend and arrest civilians at military posts for violations

of the Articles of War and crimes enacted by Congress. In Miligan,

the Supreme Court ruled that civilians were not subject to the Articles

of War when civilian courts were available. Thus, by removing the
jurisdiction over civilias from courts-martial, Miligan removed the

statutory jurisdiction the military had exercised under the Articles of

War to conduct law enforcement activities in relation to civilians. That

Congress did not act to fill this void was due to a second historical

circumstance.

AA
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.Prohibitions Against Execution of Civil

laws by Soldiers

The secor:d historical circumstance explaining Congressional

nruacLion r: providing military police statutory law enforcement powers I
over civilians concerns the misuse of the Army to execute civilian

laws. From 1789 U.S. Marshals or state and local sheriffs accomplished

law enforcement involving civilian criminal offenders.57  A civilian

criminal offender at a military post would be apprehended and held by

the military until the arrival of a marshal or state police who would

incarcerate the civilian until trial. It was also not unusual for J
;oldiers to be called by a U.S. Marshal or other law enforcement official

to assist in the off-post search for and arrest of a criminal or fugitive

58being sought for crimes committed in the civilian community. s

practice was a continuation of a similar one, noted above, in early

common law England, where the sheriffs and "i gt watchmen would call
out civilians to assist them by forming a posse comitatus. 5 9  As U.S.

Marshals wer, w in number, they frequently called upon the Army to

'form a posse omitatus to assist in maintaining law and order in the

Federal territories and those areas within the states where settlements

were few in number and widespread.

As time progressed, the utilization of the Army to assist in

the execution of civilian law became more frequent, reaching a peak

during and just after the Civil War. The desirability of using the

Army is understandable. Army units were disciplined, trained in the use

of weapons and horses, and capable of logistically supporting themselves--

I factors not usually found in civilian posses.61
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H.owever, the over-utilization of the Army as a law enforcement

-- 7 agency to assi st in the reconstruction of the South after the Civil War

I ,! t.o Corngressi unal acti on banning use of the Army to execute civil

__ law. 6? :au.,e "carpetbaggers" from the North used the Army to assist

them in obtaining control of city and state governments, citizens de-

ma.ded Congress take some action. Debate and criticism of the use of

Lhe Any for law enforcement was as heated and vitriolic in Congress

after the Civil War as had been the debate by colonial legislators who

abhored the heavy-handed use and actions of the British troops to en-

Pbrc- civil law during the Revolutionary War period.

As a result, Congress in 1878 enacted the Possee Comitatus Act

which, ao amended, provides:

Whoever, except in cases and under circumstances expressly auth-
orized by the Constitution or Act of Congress, willfully uses
any part of the Army or the Air Forca as a posse comitatus or
otherwise to execute the laws shall be fined not more than
$10,000 or imprisoned not more than two years, or both.64

Passage of the Act did more than halt the use of soldiers as

poli ce; it was a clear expression by Congress of the reaffirmation of

the principle that military power will not be used as an instu-ment of

.overnmental police power over civilians. Since the decision of s o

:=Parte M:, was coincident in. time withn the debate and passa--ge of ..

Lhe Posse Comitatus Act, two branches of government, Judiciary and

Legislature, concurrently indicated intolerance for the subjection of

civilians to law enforcement by soldiers. Thus, even though the Miligan

decision left a gap in law enforcement on military installations, it

was unlikely that a bill providing for law enforcement by soldiers even

on rr.i i iy nstallations would be successful in Congress, or if passed,

would multer constitutional test in the courts. Onlv a foolhardy



Congressman would introduce a bill to gve the Army law enforcement

authority over civilians, even if applicable only on military installa-

tions. He would be facing his colleagues who were of a mood to severely

]Imit Army contact with civilians--if not to abolish a standing Army
4. 66

altogether.

Finally, even if Congress had perceived a need for legislation,

and would have been willing to accept the political consequences of

giving police power to the military, there existed no organized police

force to whom a grant of authority could be made. Mlitary police. as
1880"67

we know them today, did not exist in the period 1860 to 18806 Commanders

ma l rtained law ari order on military posts by use of sentinels and gi ards;

68 ~Z- como-mand. Thrfoe
a du ty assigned to troops under their comereore, assuming a

CoriTesional will to act, either a police force would have to be

created, with attendant expense, or a grant of authority would have to

be made in a general way to commanders. Again neither of these alterna-

I_ tives would have been attractive to a Congress seeking to cut back the

standing Army.

Summary and Conclusions

This short review of British and American History respecting the

exercise of police power reveals the reluctance of governments to

- establish uniformed, para-mili tary police forces. Uniformed police were

not established until urbanization accompanying the industrial revolution

demanded an effective organization to maintain law and order. In America,

the delicate balance created by the Urited States Constitution and the

constitutions of the several states among legislative, executive and

judicial branches of government required the legislature to codify

criminal substantive and procedural rules. Police forces were created



ai- the extent of law enforcement authorty was sictly stated in

.aLLutes. The Army was often used to assist civilian law enforcement

a-ents, but excesses resulted in Congessional Dronibitions on usingi_

the Army to execute the laws. Concurently, judicial limitations on

courts-martial of civilians had the effect of leaving twhe Army without

statutory basis for law enforcement activities involvarg c-'alaan

criminal offenders at military installations.

For over 100 years, the Army has continued to maintain law and

order at posts, camps and stations in the United States. This activity

ha:; necessarily included the arrest, seizure of propery, ar detention
of" c'vilians, despite a lack of Conressioral aut:hority to do so. These

acivi ties have rare's ieen chal lenged in the courts by civiians. Those

few courts that hwve reviewed military police law enforce-mnt against

civiiians at military installations have consistently approved arrests,
searches and seizures ana use of force by militar po e69 io

one case, United States v. Banks,70 a court addressed the notion that

such mil-tary police co-:uct at military installations is contrary to

the American tradition of excluding uniforned military personnel from

te exercise of police power an t-e adn-stration of jstice. In Banks,

a ci vi ian charged wi t drumz offenses contended hat the actions of

_ 71military police in restraining his liberty and delivering him to

cavilian law enforcement a-ents after search and seizure of heroin from

n-is person was uniaw ui. He contended that ine maiitar police conduct

73wa nrohibited by the Posse Coitatus At e court asmissed the

-ontention ruling tIat law ernorcement an nursuit of a ieginate .li-

tay p-Urpose, ti-at is, r nteance of law and order at a mitary

nstallation, is not prohibited b the Posse ComOitatus A
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The purpose of this chater is to examne the jursdiction to

perform law enforcement a. miiitarv- installations and how the function

is performed in accordance wih a&eements nade between law enforcementLa

agencies. In zhe absence of a statute desigtin military police as a

class of govern-emt agents who are authorzed to arrest civilian criman-

al offenders at military installations, law en:orement is a responsibility 3
shared by state and Federal law enforcement auencies pursuant to statutes, j
ard by commanders pursuan to reul ions.7 Which of these officiaL s M
actually will perforn Te law enforcement function at a rveo time and U

,at a given place on an instnlation will de:em un a complex jurisdic-

ti onal system and aifreemen.sI between federal amd state governmental

law Dforcement u i-ctio -
All citizens in t Ur ited Zsat re always subject to two

- distinct criminal justice sv te , one Aistered by a state govern-j

Smont and one by the federal ve en. B-v virtue of the Tenth Amerdment

K to the Constitution, general p-e pewers are exercised by state govern-

merits. Thus, mainterance of 'Ls an oer an our cities and towns is

Sthe resnonsibility of state ad .- cal len=siatures. They enact statutes
S- I
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and0 ordinances deciigsubstantive crimes and, crminal. irocedures _

dez;igned to effecuv4 Inetgte and ad0udica.. all-eged cri"i.Ial

a' t:;' 8 On in r b'er hand, pursuant t te enumerated powers in the U. S.

alo na-4d Ieid escribing substantive _

crime- and criminal procedure designed to protect fed-a prpet ad

insu-re orderly accomilishment off fed*e-al fun.:ons._

Ci.tizens Who visit, r, or live or mi 1 trinslt ajJati ons face

uniqu juridi ctioa ragmn between thne federal and stat govern- _

ments wi th respwect to the responsibili4ty for acznl istratLi-n of criminal

justce. Byvirtue of Article I, Section, 8, Clause Iof the Constu-_

Lion, the United Stat-,es often accuires the crimi-nal lixt s'nictiAon the

:AALe would ordinarly exercise over land areas W.tae sdamltr

po::,cams and stations. This Constitutional3 ararreret IS AIWfl as _

cArziata ve jurasaac::4on. amaasetblsrr- zfa

Constitbtion in response to an incident'htc-r= 1 .,~ ste

Continental Congress was debating what the form of the flewi feoderal-state-

gover-nmental system sould

-iAn unusutal cofrontation between the ConinentalI Cona=ess and

th Cntneta Amycase the Congress to consider wha type of protec-

Lion iAt would need to insure that its deliberations would be fr-ee from-

i nterfere-ice For a four-day period Jnune 173 the soldiers of t-he

-- ~,.. r~& b"--t..
?ec-nnsylP-. braa, anm ae-eml oi-tside Ir-acendence Ha:3 in ' hiaelphia to _

demonstrate. Rumors abounded ThJ-at Congressmen wotdl be sezed an d h eld

hostage linless the demands tor pay were met. When thl-e Governor of Penn -_

_y vania was unwig to -call out his ml itila, Cogress reoved itselfI
r t _on as e
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to New Jersey. While the removal insured the safety of the Congressmen

and the continuation of deliberations without interference, the need to

move the s, te of the Congress was not forgotten by these Congressmen who

would later draft the new Constitution.

To insure that such an incident could never again force Congress

to move, out of fear for its safety, early drafts of Article I of the

Constitution all contained a provision that any 4.'ea to be es s

as the seat of the federal government would be a place whare only

82 ICongress would have the authority to legislate This provision was

designed to prevent any interfer.ence by states with the conduct of

business by the federal government and to enable Congress to provide

Si for ims own protection. For the same reasons, a clause was added in

subsequent drafts providing Congress like exclusive legislative

authority:

. . . over all places purchased by consent of the Legislature
of the state in which the same shall be, for the Erection of
Forts, Magazines, Arsenals, dock-yards, and other needful
buildings. 84

Because Congress becomes the sole legislative authority for military in-

O.allations which are acquired i:. compliance with this clause, law

enforcement is the exclusive prerogative of federal law enforcement

agents and the federal courts. By giving consent to acquisitions of

post, camps and stations, the states give up their sovereignty over

these areas and Congress is substituted to provide general municipal

legislation including criminal substantive and procedural law.
8

-

Congress has enacted a comprehensive body of legislation for

the administration of criminal justice in areas over which the United 17
SLates exercises jurisdiction. Substantive crimes are defined either

in specific statute or in a general statute called The Assimilative= g :A



:- d,': (:~l~l~(,n';of* crimle, which re n " in conJ'lIcl, w!Lth napecil'to feder-il

- !lw. Oto r .i;tatutes authorize law enforcement officials, such as U.S.

SM;1:;h;l,; -irld l I'(d(za.1 B urea ul o l" Inve: l IJ ,tI.1oin A t L . ,h oy ha ve Iho e

, .same s tatultory authority to make arrests and seize property ini these

° - areas of United States jurisdiction, as state law enforcement agents

'ihave, who operate within- the state's geographic border.

, Exclusive Legislative Jurisdiction is not the only type of legis- -

~~lative jurisdiction permitted by the Constitution. The states and the -- i

- -?

, - Uni ted States can agree to jurisdictional arrangements with respect to

.... _ military installations and other federal areas that are less than a

Complete grant of exc.Lusi-ve Jurisdiction to the United States. 9  A des-N

; cription of four typ~es of legislative jurisdiction that currently exist

rat military installations will assist in understanding the complexity

o.f current law enforcement practices against civilian criminal offenders

hat military installations in the United States.

Exclusive l Exclusive Jurisdiction of

--la __The term Exclusive Jurisdiction is used to describe areas where

L ,h,. lhil id States exercises all of the state's power to legislate for
-he area the United States acquires. 90 Civilian crimiial offenders are

tried in federal courts for crimes defined by federal statute including

the Assimilative Crimes Act . State police have no authority in the

area, even though the installat'on is entirely within the state's borders.

However, because of insufficient numbers of U.S. Marshals and other

federal law enforcement agents, routine law enforcement activities ae

conducted bmi y istatpolice, who lack statutory authority to arrest

civiTians. By regulation, militar police are required to deliver e

i.i iiiLdSatseecssaloftesaespwr olgsaefrI

-eae-teUitdSaesaqirs9 ivla cii.l1fed r r
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or* iiinal offenders to federal law enforcement agents as soon as

practicable after apprehension. 9 2

Concurrent JurisdicL 
onLA

Concurrent durisdIcL!on i- the term used to describe areas where

both the United States and the state in which the installation is

located have full jurisdiction.93  A civilian criminal offender at a

post under concurrent jurisdiction may be subject to trial in federal

courts for crimes defined by federal statute (including the Assimilative

Crimes Act) or to trial in the state courts for violation of state

encimen. Agreements between the U.S. Attorney and the state's chief

wl,,::-ciitriaI attorney for the area, delineate which offenses will be
94I:l .ril in the state courts and which will be tried in federal courts.

.LaL.e arid local police agents have authority to conduct law enforcement

activities on the installation. Typically, state police lack the

resources and the inclination to provide complete police coverage of

military installations, and commanders are not inclined to permit such

because of a fear of mission interference.95  Again, routine law enforce-I merit is accomplished by military police. Criminal offenders are handed

ovor to oither state or federal civilian authorities depending on the

lype or" crime comm LLed and the jurisdictional arrangement established

_ 96
r, law enforcement agreements described above.

Partial Jurisdiction

I Perhaps the most complicated of jurisdictional arrangements is

known as partial jurisdiction. In this situation, the state in which

ithe military installation is located and the United States make agree-

ments as to jurisdiction by dividing responsibility for substantive

letal matters.9' For example, the state may retain its jurisdiction

SA



over civil matters, such as contract, real property or tort law, while

the United States acquires exclusive jurisdiction over criminal justice

Pmatters. In such a case, criminal law enforcement is handled just as if

the United States had Exclusive Legislative Jurisdiction, that is,

civilian criminal offenders would be tried in federal courts and would

be subject to federal law enforcement agents rather than state police

agents.

Another type of Partial Jurisdiction arrangement may occur when

the state and the United States agree at the time of acquisition of the

land for a military installation that criminal law matters will be subject

to the jurisdiction of each of the sovereigns concurrently.98 In such

H- case, the criminal substantive and procedural laws of both the state and

the United States would apply as in a Concurrent legislative Jurisdiction

area and trial of a civilian criminal offender would be had in the

appropriate court, state or federal, in accordance with an agreement be-i tween state and federal prosecutors.

Proprietary Jurisdiction

A fourth and final type of jurisdiction over federally owned

.-.d is known as Proprietary Jurisdiction. In these areas the United

= St;te:; exercises only the rights of a proprietor or private landowner.

The state exercises its entire jurisdiction, civil and criminal over the

area, including the trial of criminals in its own courts under its own

law. law enforcement agents of the state have complete authority over

I Lthese areas, but like the situation of Concurrent and Partial Jurisdiction

described above, the state is often either unable or unwilling to commit

scarce police resources to the installation. 1 0 0 Once again, military

police accomplish day to day law enforcement, handing civilian criminal

offenders over to state authorities for trial.
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Mixed Jurisdiction

While some military installations are entirely either under

Exclusive, or Concurrent, or Partial, or Proprietary Jurisdiction, most

installations generally contain parcels of land, each with different

101
types of jurisdiction. Thus, it is often necessary to determine the

particular tract of land on which a criminal offense occurred before one

can determine what substantive law, state or federal, applies. The

reason for this mixture of jurisdictional areas is that military installa-

tions have rarely been acquired in one package. Rather, they expand and

contract by purchases and sales of tracts or parcels, acquired sometimes

1021with state consent and sometimes without state consent. Additionally,

at the time of the acquisition of each parcel an agreement may be made

between the state and the United States as to the tpe of jurisdiction to

attach to the land. When no agreement is reached, only proprietary
-103

jurisdiction attaches.1 0 3

On military installations with mixed jurisdiction, military

pol ice cannot rely on the substantive law of only one sovereign when

conducting law enforcement activities. Often, for example, they must con-

sider the criminal procedural law of the state on one side of a street,

and -feder. al criminal procedural law on the other side because the street

is a tract boundary marking the parcels which have different types of

jurisdiction. Tu illustrate the difficulty of law enforcement on such

a street, suppose a civilian murders a person in an area under Exclusive

Jurisdiction on one side of the street on one day and on the next day

another civilian commits a murder on the other side of the street, an

area of Proprietary Jurisdiction. The offender on the first day is

__ apprehended and turned over to federal authorities for trial in the
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Federal District Court. The offender on the second day would be turned

over to state authorities. The rules of the state and the federal

government governing law enforcement procedures may vary significantly,

WV not only in the scope of authority that the military police exercise in

each ° rea, but also in the methods used to effect the arrest, the quantum

of force and restraint that may be imposed, and tie extent to which the

individual may be the subject of investigation, including the search

and seizure of his property.I0

A complicated jurisdictional system such as that described above,

requires that military police be trained locally as to the extent of

authority he has at any given place on a military installation and the

steps he must take to insure that civilian offenders are properly

delivered to appropriate civilian authority.1 05 For this reason, Army

manuals require military police coordination with 'he local judge advocate

when questions arise concerning what law applies to a given situation at
= :: - . 106

a given place at a military installation.

j In response to a request for guidance, a local judge advocate

must go through a complicated process. First he must determin e where

the incident occurred and the type of jurisdiction that applies. Once

determining this, the applicable substantive law, state or federal, is

reviewed to determine whether a crime has been committed. If so, agree-

ments between federal agencies or between federal and state authorities

are reviewed to determine which civilian officials should be given

custody of the offender for trial. 0 7 However, if the military police

inquiry concerns law enforcement matters, rather than what substantive

Vcrime has been committed, the process of responding is further com-

plicated. As there is no general statutory authority granted to military



the judge advocate must determine -to what extent, under stale or federal

Slaw, depending on the jurisdiction, the military police may restrict a

i _ civilian's Liberty or seize his person or property.

i-{ ¢Since no state or federal statutory law specifically grants

101
I(military police law enforcement authority,1 08 the judge advocate must

consider nichn or. of three current theories of m ii tary police atrit

will best provide effective law enforcement while rotectng the olice

from civil or criminal liability and civilians from unlawful police con-

~duc t.

Theories of Military Police Authority

Army legal advisors have developed three separate theories toI explain the legal authority of military police when confronting civilian

misconduct on an installation. Originally, these theories were developed

in response to commanders and Armed Forces staff planners who requested

opinions of the Judge Advocates General of the Armed Forces as to the

extent and scope of authority military police exercise over civilians.

The importance of these legal rationales today is that they have been

incorporated in service regulations and adopted by courts when military

police law enforcement activity has been challenged by civilians. A

review of these theories, however, reveals that each is so different inI application that they only exacerbate the already complex research and

opinion process used by the local judge advocate.

'Protection of Govermment Property

The legal rationale that was first developed by legal advisors

to the military is based on the theory that the government has the A

sovereign authority to protect government owned property, in an early

ia



27

opinion, the Attorney General of the United States ruled that the right

of agents of the United States to take protective action includes the

rig t to search andl seize property. This theory was later applied

to military law enforcement by Colonel William Winthrop, an early mili-

tary legal scholar, who noted that commanders have a responsibility to

protect U.S. government property entrusted to them, and in exercise of 

this responsibility, may conduct law enforcement activities against

110civilians. later, the judge Advocate General of the Army described

this theory as justifying searches and seizures without warrants of

property in automobiles operated by persons not subject to the Uniform
Code of Military Justice (UCMJ), with or without their consent. He -

reazored that government property is protected by recovering it from -

potential criminal offenders as they seek to remove it from a military

installation.

This theory has been cited by courts as justification for searches
i - 112

and seizures authorized by statute in restricted areas, and as permit-

ting the use of federal troops in law enforcement roles in civil

disturbances. I 1 3  A concise statement of this theory is presently con-

tained in a Department of Defense directive: 1 4

Protection of Federal Property and Functions: Authorizes

I Federal action, including the use of mililtary forces, to
protect Federal property and Federal Governmental functions

Hwhen the need for protection exists and duly constituted
local authorities are urable or decline to provide adequate

F -protection.

Note that the Directive does not limit tris protection theory to

property interests but includes protection of the functions of govern-

ment. While the theory that soldiers may engage in law enforcement to

I protect government functions as well as to protect government property

is widely supported in case law dealing with law enforcement activities
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of soldiers utilized in civil disturbance activities off post, 1

has not found favor in opinions of Judge Advocates General or in court

opinions dealing with on post law enforcement. Rather, reference is

usually made in these opinions to one of two other law enforcement 1A

theories. -

Commander's Authority to Maintain Law and Order

A At Military Installations

Perhaps the broadest theory supporting law enforcement over a

civilian is that a commander has the inherent authority to maintain law

and order at the installation he commands. This authority has been

recognized by the Supreme Court in the bellweather case of Cafeteria

Workers v. McElroyI 6 holding that a commander can bar civilians from

his base when he determines that they present potential security risks.

An opinion of the Judge Advocate General of the Navy reveals how exten-

sive the scope of a commander's authority and of delegations of his

authority to military police can be:

S. . a commanding officer has the undisputed right to regu-
late traffic within the reservation he commands. The right
is derived from the police power inherent in the military
commander and acting under this power, he may lawfully im-
pound a motor vehicle which is parked within his reservation
contrary to his regulations and he may lawfully have this
vehicle towed away by a commercial concern and stored until
claimed by the owner. 1 1 7

Similarly, the Judge Advocate General of the Army has opined: I18

The commander (of a post) is the agent of the Federal
Government responsible for the post and vested with powers,
including the quasi-legislative powers involved in (prom-
ulgating) regulation(s), necessary to administer the post.
In the absence of a superseding statute or directive from
higher authority, he may do those things which are reason-
ably related to the discharge of his responsibilities

As broad as this theory appears to be, it has not been accepted

by the courts or the Judge Advocates General as a substitute for statutory
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police authority, particularly in satisfying the Fourth Amendments'

proscriptions on unlawful search and seizure. Courts tend to look for

',r111 :;aLutory at I.-ri ty,11 and the Judge Advocate General often limi ts

ih:, opinriol,; Lo supporting the bare authority to search but rendering

no opinion on the admissibility of the seized evidence in a subsecuent

criminal tra.

Since neither the courts nor the Judge Advocates Generals'

opinions address these law enforcement issues, judge advocates must
continue to research for authority which will support military police

conduct, that is, making military police arrests of civilians lawful

and evidence seized from civilians admissible in a criminal court. A

third legal rationale was suggested by the Suprem-e Court of the United

Stts an2 useun1 122Sates12 and subsequently adopted in Army Regulations. However, an

examination of this third rationale known as citizen's arrest reveals

it has not been fully developed enough to address all law enforcement

situations confronted by rilitary police when dealing with civilian

criminal offenders.IsCitizen's Arrest
As noted above, the United States Supreme Court in UniteC States

v. DiRei2 3 ruled that a federal agent, who has not been ranted bly

Coni-ess the authority to arrest, has the ordinery authority of a citizen

to make a citizen's arrest in accordance with state law applicable to the

place where the arrest is to be made. Army Regulation 600-40 has adopted

this ruling by recognizing that all soldiers retain the ordinary rights

of citizens to arrest other civilians for criminal offenses when the

arrest co"lies with the citizen's arrest laws of the place where the

arrest occurs. -B ut state laws vary as to the circmstances in which
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a citizen, and therefore a military policeman at a military installation

within a particular state is authorized to arrest another citizen.

Some states only permit a citi zen to arrest when a felony .-
~126

is committed in their presence, some for felonies ar misdemeanors

in iheir presence, and some limit such arrests to oly certain types of

12712misdemeanors. For example, in Green v. names a civiian motorist

at a military post in Hawaii challenged the right of an Army colonel,

who was not a military policeman, to stop her for a traffic violation.

,29The colonel cited the Army Regulation s citizen's arrest provision as

- authority for his action. The court noted, however, that the motorist

had only exceeded the speed limit130 by five miles per hou. This con-

S ?i s3 tuted neither a felony nor a misdemeanor amounting to a breach of
the peace, 1 3 1 the only crimes for which a citizen prsuant to Hawaii

law could arrest another citizen.

The Green case reveals the weakness of he ci4 zen's arrest
theory as a basis for military police law enforcement a th t Iy over

civilians at military installations. 7n many states there are a substar-

tial number of crimes which could be committed by civ 1_any when on a

military installation that do not qualify as cranes for tich a citizen

and therefore a military policeman could make a citizen's arrest. InI most states these non-qualifying crimes would include, for example,

-minor traffice offenses, sim -e minor Iarce des, 1 3 4

sholi tiossession of 135an ar oner -nor offenses. rue

inabiliLy to effect a citizen's arrest for these crames renders this

citizen's arrest theory as less than a satisfactory lerl rationale to

- support military police law enforceent ainst cav'aans.
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A second weak-ess of the citizen's arresZ theory is the difficulty

the ju"dge avocate at a military installation may nave _n determining

what state law should be applied to a law enforcement problen involving
civilian misconduct in an ari of a miiitaxy installation over which

4-137-the U n-t F edi States exercises Exclusive Jurisdiction. Wnen using such

a sitaation as a model, it is not clear what state citizen's arres-t

law applies. uite often areas of Exclusive at military

posts were acquired at a time when the state had not as yet codified

A38
its citizen arrest j, such a case, the state law of citizen' s

arrest is the common law doctrne pronding for citizen's arrest only

for felonies committed in the presence of the arresting citizen. Years -

later *,he state may have enacted - statute permitLng citi zens to arrest U
not only for felonies but also misdemeanors coamitt e in the citizen's -u

140presence. The is-sue for the judge advocate is which ci-Uen's arrest,

law to apply.

In seeking to resolve this issue, the judge advocate is facedU

w.h conIi.ng Legal theories. On the one hand, state law enacted 

after the acqisition of the land by the U-2- Je Staes, is -n-ot. applicableU

-Mto that . Tnerefore, the common law citizen's arrest doctrine S

_aly a miitary police could arrest civiians only for felonies.

-On teother hnd, Ary regulations can 'be inter-rte as I
current state citizen's arrest law even to areas xn or e Exclusive 1M

i U
SJ isdction of th e United States. 2 litay police

= may, rsuant to current state law, make a ciizen's a-rest for felonies

_ or misdemeanors comttd by civilins on the is[ auion.4

Thie jude advocate who is advising miitary maoice on the scome

oil their authority under the citizen's axrest rationale is confronted



Wit a dilema. He cannot safely avoid Potential -te ii L-galion by=-

a dv. S1 rj r u le ofT e- theor Ih'e older- co =.on-law doctr-ine or current state

;1-1w. Tilzere I-; ,Im I/] -um ' recedient -or scholarly op]nion cm. L e -m

i: ,:i;ue m;rply has not -been settled by the courts or rided upon by the
Jud~~~.1 e Advocates Gene-a of he --.. ed Forces. Th.us fhadseueofe _

~~~~Common law only, the military- police may only nave arrest authority over -aejl~ e ubro iiinofr~r ~d+,ryhstt oe re;

e c y - L noc
withy diilemb oe cilanno sa fne o d tea f huesitiatio b

! he law against misdemeanants. But if he advises use of current state i

law, the military police may be held by a court -to have exceeded their

citizen's arrest authority because only the older coomon -lw doctrine

aplies. in such a situat on, the military police -ace potential ci lI

! sor criminal 1iabili or, at a mimum, a po.n~a ruling in a court
that evidence seized Inct eet stLne arrest cours o srulep because

o7 a vvolation of ne c i Arme os.i thus - au

comon awis dilem is sit ficae because nhe arret o r o e aens

=a

ycommitted by civilians at milia d posts are misdemeanorsi In

haddtion, a large number of Militas. posts coifen aareas of cclusive __

Legislative juisdictLos Vnere t ie miode! des, Ued aDOv is p icabl.

nus, there a e ay olreas obe by -ita.- s c t there mexre exists

siailficant doubt as to ae t Co ,of dilitary Police ci poent alr- cvl_

au~nority.

in ChapLer an examlinbaiton or aaim, a-s p n uin nacot

by uniormed slized in cuiarly iitars iinsomei, revled a lo u a

String traditiona isn Amrcan s cauety of withh oritdn o.fce nsower

Ptafro federal tioona. l ewe-er, o he iouson reached was tat cuent _

uciv,-me are Yrreas i n mimayod at3e use aft r.e d



I: miltary police to -maant-ain lawi ardi order at. mii"-try Thstal'latione D

the United States. mlsaccomodation is based on the recognized need

for law enforcement over civilians who live at, work. on or visitL m'ltary

I-nstallations in order to asure that government D-roperty is prot e Ct e

Cand the functo of overnm-ent. is accombli ino-shed. Finally, despite a long:

legal tradition in Etie 114 tea States off codifyingz grarus of lau ;enforce-

ment authority tor nJfoxnea -po-lice, Congress has nio yet crantd i-t

no.Lice a statutory authori ty to conduct lwenforcement operatr"ons

involving civili3aun cri.minl- offenders .. tmltary .=sta:.anns

W n thtis chapter 4 "e c;xrtent lea ratiorLes~~e~nn~ a

enforcement =nctices were eained. This examiat n. was m-ade 'wit aR
viesi of assessing the vali-dit n aprpraees -4te rtoraes an

providing guidance -to the mil1itar-y Wolce on the scope of' their law
enforcement authority. law enfocnnta iitr ntlain

ovred by a ccpex sytmof l egisltv ur7ito whic rec __es49

-iiay poie and thkeir legal aavasor tengage an a_ comp.lex dot.5~&

making p.rocess for detenanam.g what law, state off federal1, appi-e--to ca

particular incident of- criIMina conductv civiliasa a mmtary -5

UAs'ilation. Once identifyirW_ .c he excact 'ccation- on tao s ta __

w~r tecoauct occurr~ed and m- h yat f fl _a4 Vi zUlO~if

a~les, -ahe p~1 ar ~olice anA tnearS .sMl d --a -ex t j deca r d-e7Iha law i=VniSe--tc tlo cr-M-r o tfl ? a- -t cav'lan Crimira- ~~ae

-may be delimr .ed to thMnr-raecvlan law enl-reee authori-ti.

lthough_ this eci ainr proIa is~s~ o ex, the deteraira--

U Eimn of the juxisdiction fbr t-he law Pzdorcement cctdizt to be used- by -

itazy jxt;Ice, such asarrest, sear~Ch a4d saivr~e Mr-operly, ax-- use

or face, as even more canneacated.
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There are three distinct theories used to ;ustf military
u ymlay police

conduct at military posts: protection of government property and func-

tions; commanders inherent right to maintain law and order at the

in.nrtallaticr he --mmands; and the ordinary authority of soldiers as

citizens to make ca.tLzen's arrests. Each theory leaves significart

gakps in offective law anforcemeni and together meiely provide unnecessary

complication in determiring whether a particular exercise of police

power by the military police over civilians is lawful.

Thus, the protection of government property and functions theory

does not logically explain arrests and sarches and seizures of evidence

I from civilians for crimes such as simple assaults, drug offenses and

other minor crimes unrelated logically to p.otection of government

property. Furcher, the rationale has not been developed by the courts

to any extent, thus making the ju'ge advocate unable to provide a predict-I able result when or if the police conduct is challenged in a court of

-- law.

Ii The second theory--citizen's arrest--based as it is on state law,

does provide rore of the necessary specificity in guidance for particular

Jaw enforcement problems. However, states have not developed rules of

aprocedure for all lah enforcement areas; there is still doubt in some

ates as to the extent of a citizen's aithority to search incident to

the arrest.147 Additionally, it is often not clear whether current

citizen's arrest law is to control or the citizen's arrest law applicableJ

at the time the United States acquires jurisdiction over the area where

the arrest is to be made. Finally, citizen's arrest law varies from?J
:: state to state and often a particular state's citizen's arest law

j will not support military police law enforcement over minor misconduct

by civilians.
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enforcement over civilians are inadequate in coverage and so complex

for lawyers and military police alike that effective law enforcement

- ay be jeopardiized on the mere ground of ineffective guidance. The

need for clear guidance to military police in accomplishing their lawi°
enforcement activity was aptly stated by the President's Commission on

Law Enforcement in 1967 when it investigated the exercise of police power

throughout the United States:

. . . it (the Commission) oelieves that it is both inappropri-
ate and unnecessary for the entire burden of exercising this
discretion (to decide when an arrest is lawful) to be placed
on individual rolicemen in tumultuous situations. It is in-
cumbent on police departments to define as precisely as
possible when arrest is proper action and when it is not.14

8

Thus, manuals similar to those available to military police for law en-

forcement against soldiers axe necessary for military police law

enforcement involving civilians. But these new manuals cannot be

drafted unless and unt-Al Congress by statute authorizes militarj police

law enforcement against civilians, as it has already authorized law

enforcement against soldiers i the UCMJ. For until such action by

"onl-ress, the current theories of law enforcement are too complex to be

u::d as rtandards to guide both manual drafters and the military police

in providing effer-Live law enforceiwnL a it .. ary in stallat.os.

The mere complexity of law enforcement theory upon which the

arrest of a civilian and the search ar seizure of his property is based,

is itself a persuasive argument for C3ngress to provide mi - y 01...

with a uniform, complete, and simple grant of law enforcement authority

to military police over civilians at military installations. But, an

examination of the appropriateness of the theories in preventing unlawful

military police conduct provides convincing evidence that Congress should
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act as son as possible to provide civilians who live at, work on and

t visit military installations with protection from a loss of valuable

conrztitutional rights. This examination of current law enforcement

Lhoorie r will reveal that they do rot adequately protect citizens'

rights nor provide for effective prosecution of criminal offenders.

L-

rr

I
LIx



CHAPTER IV

EFPECTIVE LAW ENFORCEMENTI . Thus far, this paper has centered on legal rationales used to

support the utilization of soldiers, specifically military police, as law

enforcement agents at military installations. The discussion has focused I
on the central issue of whether such utilization is lawful. In this

chapter, the focus shifts to a determination of whether, in the absence

of a Congressicnal statute, military police can effectively cperate as

law enforcement agents when confronted by civilian criminal conduct at

military installations.

Effective law enforcement results from police properly adhering

to rules of procedure which, on the one hand, provide society efficient

__ apprehension, trial and punishment of criminals, while at on the other

hand limit unreasonable intrusions of the liberties of citizens who become

involved with police whether they be perpetrators of crime or innocent

I149
bystanders. These rules of procedure are established in statutes enacted

by both state legislatures and Congress 50 and in the opinions of criminal

courts charged guading Lhie individual citizent s liberties against
151

unwarranted police intrusions. The Bill of Bights, and more particular-

ly the Fourth Amendment's proscription on unresonable searches and seizures,

the' rinciple constitutional sLandard against which rules of procedure

r governing police law enforcenent is measured. 1 5 2  Since the early case of

S United States v. Weeks, the Supreme Court has excluded evidence obtained

- by federal police agents who unla fully invaded a citizen's Fourth Amend-

37
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ment ri!ght to be free from unreasonable searches and seizures. The

exclusion of such evidence is aimed at deterring police from future un-

lawrful conduct. The logic of the rule is that police will refrain from

abusing citizens when the police realize that subsequent prosecution will

be more difficult or impossible because of the inabilitv to bring evidence

necessary for conviction before a criminal court.

The conduct of military police in executing law enforcement func-

tions against civilian criminal offenders has not escaped court scrutiny.155

Civilians have challenged conduct of military police claiming they have

been unlawfully arrested156 or been subject to unlawful searches and

seizures in contravention of their Fourth Amendment rights . 57 The pur-

pose of this chapter is to examine the current legal rationales supporting

military police law enforcement activities against civilians in light of

the Fourth Amendment. The examination will focus on the validity of the

rationales in the areas of lawful arrest and search and seizure of property
incident to military police arrest of civilians at military installations.

The examination reveals that the current legal rationales do not satisfy

Fourth Amendment standards. Military police who confront civilians at

military installations are therefore not only subjected to potential

civil and criminal liability but also the successful prosecution of civilian

criminal offenders is made more difficult if not impossible.

lawfulness of Military Police Arrests of

- Civlians at Military Installations

The Fourth Amendment to the U.S. Constitution forbids the unreason-

able seizure of a person i 5 8 Seizures of persons within the meaning of the A

Fourth Amendment are known as arrests or apprehensions. These terms had
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.dirLnct meanings in English common ±aw. The term arrest was used to

descrIbe a writ filed ,iith a civil court by a sheriff or an ordinary

citizen to seize the person or the property of a debtor.159 The term

apprehension referred to the seizure of a person for purposes of physically I
bringing him before a court for the trial of a criminal offense.

A iApprehensions could be effected by private persons, by certain officials

(virtuti offioji--for example, sheriffls, constables and police), upon

"hue and cry" of night watchmen, or by warrant issued by a criminal

court (virtui precepti).1 6 1 From earliest times in America both the

terms arrest and apprehension have been used interchangeably to describe I
the taking into custody of an alleged criminal offender in order that he

162could be brought into the proper court to answer for a crime.

Both courts and legislatures jointly establish the rules govern-

ing who has the power to arrest, the circumstances under which an arrest

can be made, and the scope of any search for evidence that can be made

incident to an arrest.163 These rules are contained in statutes in all

States1 n federal statutes16$ and opinions of courts both in criminal

166and civil cases. In criminal cases, the rules result from a challenge

by Ihe defendant that the conduct of the police was unlawful and therefore

evidence seized incident to the arrest ought to be excluded from the
167

court. In civil cases, the rules result from a person claiming

damages for injuries resulting from a false arrest, a false imprisonment

,. 168or assault and battery at the hands of -Police. The opanions of the

civil and criminal courts are then used as precedent interchangeably by

169Ilater civil or criminal courts. A careful comparison of current rules

PERE-KEEof lawful arrest with the legal rationales supporting military police

arrests of' civilians reveals that the legal rationales supporting the

military police axe inadequate.
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Defendants in criminal trials often challenge the bare authority

of the person making ine arrest. if the court rules that the person

efl'ctir4- the arrest was rot authorized to make arrests, criminal charges
willnot ....i 170

missed. The defendant can still be prosecuted for his

criminal offense des:)ite the uanlawfulness of his arrest because the cour-t i_

i in which he is cbhalienging the arrest will have urisdiction over the i-
- "offense regard-Less c' the lawfulness ofL th1rrs~ 7 i  ee, fte

arrest was in fact unlawful, the court can exclude evidence seized incident

to the arrest.

Courts have long held that a search incident to a lawful arrest

is a reasonable search and seizure under the Fourth Amendment.17  Such

a search is based on h~e common law doctrine that a constable has the
right to search the person and his Lossessions, which are within nis

immediate reach, to protect himself from possible violence by the person

arrested or to seize .tterial evidence of the crime committed.173 Both
i ~ ~~police and citizens I~in ares L- ' --

zns ayng arrest authoriy may lawfully conduct such a
= " s arch174

ech.l However, if the person conducting the search incident to

arrest is not authorzed to arrest in the first place, any evidence seized

will be excluded in a subsecuent trial.1 7 5

For ..... lc in ited Stat.. ." Haw Won Lee, i 7 a cus' a
inspector detained the defendant and searched his suitcase finding some

rare jade which had. been brought into the coun r;, illegally. The defendant;

The government argrued t 4at the search was incident to a lawful arrest.

The court held that Corgress had granted customs agents only the authority -

to make .arrests for drag violations not for illegal importation of jade

and therefore the jade was inadmissible. Similarly, in Alexander v.
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1 177U United States,1 77 the court held that postal inspectors lack statutory

authority to arrest ;_d therefore evidence seized by postal inspectors

from a mail carrieur was inadmissible n a trial for larceny from theI mai 1s.
. The Alexander case is a good exasaple of now strictly courts w- ll1

construe criminal procedure statutes dealing wit arrest authority. The

statute governing postal inspectors stated that they and
effect(s) arrest of postal offenders." The court interpreted this -

statute to mean that a postal inspector merely "investigates and furnishes

the predicate for others to make the arrest and aids in the arrest process.' 7 9

±n United States v. DiRe i  the Supreme Court ruled that an

Larrest that is not authorized by federal law may be valid and evidence

- au'missible in a criminal trial if the arrest is valid under state law

applicable to the place of arrest. Under this principle courts look to -

the citizen's arrest law of the state to determine the validitv of the

181
arrest. Two problems surface in following th rinciple to justify a

search incident to arrest. First, the grounds for arrest vary from stateV ts ate, and, as noted previously, many crimes, notably mIsdemeanors

or crimes committed out of the presence of the citizen making the arrest,

cannot fon the basis for a s arrest. -n such cases, the aprehen-

sion and subsequent search is unlawful± as in the Iaw Won !ee case above. 1 8 2

Secondly, not all states pexm-it citzens to search incident to arrest. For -

e.. -I p, in Un'ted States v. Viale a search incident to a citizen's

arrest made by a postal inspector under New York 'a was held invalid

because New York law did not authorize a search incident to a citizen's

arrest. Only sevel. states currently expressly authorize citizen searches:



Nw

T +In view of this strict construction courts piace on statutory

p] ice authority to arrest for purposes of almitting at trial evidence

seized incident to arrest, the legal rationales used to support irilitary

ISnnl i nr- ~rp q of' rivilins ;3+ rnlrtwI ,L-fr.(+iI-n. i~~c~
4

-

Fourtph Amendment rescriptions. iita-- police citizen's arrests face
challenges similar to those of custom ncos Cn postal isetr.

-- First, there are numerous crimes for which miitr police caIot effect

a citizen's arrest under applicable state law, such as misdemeanors or

serious crimes committed out of their presence but for which they are called

to make an arrest subsequent to the commission of the crime, In such

eases, evidence of the crime, seized incident to the arrest, may be held

86Ato be inadmissible as in the Alexander a nda Won e1 86 cases.

Secondly, even if a citizen's arrest is valid, evidence seized incident

to the arrest may be inadmissible in a majority of states ar therefore
: 187

in Federal Courts by virtue of the DiRe doctrine. b

The protection of property and airntenance of law and order

ratonales supporting military police law enforcement also do not appear

to mster the standards of the Fourth Amendment a interpreted by the

courts. No courts have specifically approved thee theories as justifying

a Fourth Amendment search Incident arest. 7=o -cw courts whI:±ch: have
adjudicated the issue have not estaclished a concise theorv supnortir

the arrest. For example, in United States v. Yathews,188 military police

stopped a civilian in a tran-'g area of For S a d on thc,

commander's maintenance of law and order authority to make routine traffic

checks of vehicle licenses and regist-ations. As the nii-tary police __

looked into the car, they saw marijuana virg on the dash. ne military

police then apprehended Nathews. One of the military police saw

p e Mat
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marijuana in ?1athew' s Pocket as a result of a nat down search incident

to the stop and later apprehension. Mathews o1 ected to the use of

this marijuana as evidence contending that the military police had no

authority to stop the car in the first Dlace and th..t since this stopping
i---:: : rres189

was an unlawful arrest all searches thereafter were unlawful as "fruit

of the poison tree."1 0 The court ruled that military police are law

enforcement agents without citing any authority for the proposition.

Once this hurdle was jumped, the court had little dif u f g

that a stop by law enforcement authorities to make routine traffic checks,

or even on suspicion of crime, was lawful under current Supreme Court

cases holding that police officers can stopand frisk persons who are

suspected of crime or in routine traffic checks. 1 9 1

The Mathews case seems to be inappropriate in light of vi.

Justice Jackson's oft-quoted conclusion in Johnson v. United States 92

that courts ought not to "obliterate one of 'tne fundamental distinctions

between our form of government, where officers are under the law, and

the police state where they are the law" (emphasis added). To hold as

in Mathews that vague notions of protection of property or maintenance
of law and order justify arrests under the Fourth Amendment is, as stated

E; nm 4, assate

b. he court in the Alexander case. having ",oiicemen by i 'erence, and

personz should not be vested with authority by statutory obliqueness."1 9 3

__The Alexander case is one of mny ' in accord with the sounder principle,
lon;n a tradition in '.-erica, that ar-rest author-ty ought to be specifically

stated in a statute.

A second case in which military police arrest authority was

challenged, was decided by the co-rt in the more traditional ma ner of

searching for statutory authority. in Uni-ed States v. 196 ligrsearcing an ss, military



oiice aprenhended a civilin in a barracks building a McV ord AirI

Force Base. A search incident to the arrest uncovered heroin on Bank's

rerson. He challenged the authority of the nilitary police to lawfully

make the arrest. The court held that military police hwve the authority

to arrest nursuant to two statutes--Article 9 of the UCMJI and 18 -

U.S.C. § l382. Article 9 of the UCMJ authorizes military police to

apprehend (and thereby search incident thereto) persons vubject to the

-C'-3I. As civilian cri.nial offenders at military installations are not

subject to the UCMJ, the court obviously erred in ruling that Article 9

authorized the arrest of -anks, a civilian who at te ti me of his arrest

wan. on McChord Air Force Base.

Similarly, the cour's use of 18 U.S.C. § 1389 as authority for

the arrest is inappropriate. That statute defines two substantive
cnminal offenses: (1) entering a military post for ?ames of violating

law or reaulation; and (2) reentering a military post after having been iU
barred by the post corriader. Ine court in Banks is in obvious error in

relyin, on thds statute, a statement of a substantive crral offense,

199as a basis for police arrest au.horty. Statutory statments of

substantive offenses have never b-een used by courts as jstifying searches

and Sezures under the Fou rth Amene nt. To c.;y sch a r- Uole to its -

iori a± conclusion would mean that any netson could seaze any other person

merely because any crime was c^ntteZ, I f such were nermatted by courts

ta-I .er he uC -ott l r lnhe Fo.rth Amendment and a police state I
would be a certainty. I

Perhans the courts in Mathews and Banks were over zealous in un-

hoiding military police arrest aUthority in mn effort to fill the void im I
police power that currently exists at ilitary installtions. In both



€=~ caes, the rir.iactivityU of the cislian defe ndar-t, drug posesin

ww; a1VIO.n adm ssilitv of the evidence of the crime. Courts

Ir-aiti+onally b~e taken a pr...ic approachr- to m ain .nirZ a balance be-

d-,- A to ----ec _

astween in e n Ight s on t e o hand and society's needuo poseson
; cwz ODienge sumDice conduct ityar oth evideno t c = rimeyout

-crim-i nals f-or their d ere icton s. 2  However, when confronted by

challIenge to- lce con-duct ina ding -Routh Amendment riAhts partitnar.lyI

4n seizures of the person, the words of Judge Irving K. aufman in -United

C ,2ni I,States v. Com i apear more w--ound than the approach in Iathews and

The cavilized standiards of fundamental fairness developed
over the years In this area must be zeously guarded by the
tr-a and appelte couts iF the gl--rtees of the Bill of
Rights are to be kept ear ngful and not permitted to evaporate
through silent abrogation.

The "silent abrogation" of the Bill of Rihts is even more prevalent when
one examines the courts view of searches and seizures of propery fr

sezr ofl~ ofit f .Lro.=.

civilians by military police at mlztary :Ini4mtlations, in cases where

the search is not incident to a lawful arrest.

Lawfulness of Niiitaxv Police Searches ana

felC2 es o f "oDer"t f~o Civiimans1=< at Military installations

in situations where seizures of persons or pro-ertv incident to

I lawi arrest are not invoived, courts have been more -iigi to uphold

Smiitar y police searches and seizures of yoery from civ-iis an t

I military instaiati ors. Th is articULarly so when the search and seiz-

ure s acco-Diished prsuant to specific authorazarion by a comander -based

S on probable cause. Since the .inception of the exclusaonary rule, ccurtS

rve held that evidence seized xrsunt to a warrant issued by a neutltral



and detached magistrate on mAe basis of nrobabe cause "tcri 1 ral

de vdene is located a: he place aniA at th e tie ufVh= search and seizure,

202
-s admissible in a criinalI trial. Further, Vten some exigent, circUM-

stance eyc-_s-,s wrach relumes -olice from obiiga warr-ant, courts

-er~nmtea oc searches and se -.re -~ mme rbsr on

cau-se. .nal.j, i . I d .o n Q v. w - zl cos.-U

to a search and seizure of is property by poiice-, unns vaaerce seized v

plcisadmissi*ble in a subsecuen't criminal at. za_ ach of these

riles has b.een approved by --'its as applyipg to mdlI tary police searchlest

of civilians at military installations.

Por exanple, i n U r - iz es v. Burrows ~'militav-7 poli.ce

obn-F-red an authorizartion from the:- instal'latidon commander to search a van -

occui~ed by ciilan 1-1Sb -sedI on _-robable cause tma Te van.C ccnaIned

marijuana. The court vuled that the marijuana seized from the van, was

admi ssible. Relying on-he commader's authoitv to r-.ilnain law ann1-

order atw the post as contained nAm euao 21C-10, the courm tmen

that the comander is a -eutral and detached mastr-e with-in the meani4ng

t-i Gsie rourtn ,iren' -1. A ~ -- I alter.5.atr i-C u4C f%= hli tu.Lr% _

oruience admissible, the cOUr- noted that the ct lascud have driven

tevan away and thus ever aoec f a valid waant.m the tai1Xr

could have search-ed the v une ntese exigent cntimisimances because

thyhad nrfobable9 cause u believe that a rsews engcmmte

t._-sess.on ox mait~n' an t~ eva'dene 0-4r UEn-ecne was in. the area

(van! to be searchedP.

&*'__ t
ary tine =p-jp~r corse..nt- i valaara nave been

susa~eaby l ccut wac have faced. he L'zu Me fac, ci

have beer willing to sustain searches of autom obl-es cuazedc on an. i:TIpied



47j12 cosentof the driver when he elntered a military installhtOlon nearing a
~M wrnngthoese Pn- -e Dot t1, weesujc to search. 9

Another type of tearob -neculiar to trie m: ' tary, is a search authorized 7_

by statute, s eors founrd within a restrictEed are.2 hs esn

are zur; o s .eiae earch withou. - zran -Coa-ts have admittd

211 2 lICcS uahsaM.A& y or dlearlyI

limitin thei hligtoita ar were the sta tute wiould.apply., Thus,,I.4 -aW 4S NA - L,-1-
la.er courts olft en use these restricted area search precedents inappro-

priately as precedents for searches conducted innon-restricted areas ofg

MLitary pots Rec-a'se of this, alsearch and- seizure cases must be

read ca-refully by judge advocates who are adflvising miltary police.S

Additionally, cases on searonan seizuare of pcropertvj other thanI

M.cident to anars0f a civilianrarl address the issue whether thneU

military police who areP condlucting the w-arcn are in fact authorized U

persons for search ri es. The opinions of the courts ei ther contain

bold asserti ons ttavo iCe are 1ai enforcement personne: r

contai4n no ment ion o 4o-ie ajuthority o military polic other than

to siwnlv idWentify itIrv rersonnt. who conducted the sear%-.- as
214§ mii=a olice. - l c- 'ts us-a as precedent cases from civilima courts

invoMIA--.- hal"en'-eS e~te t -s S e---nhears seizure- by statu -al

aulthorized -i'vilian '"e. Ibs simce h insu. of. - -.- 4 j v-oce

au Lloriv nw. be a rsaLof th isu - lbe -I ou

of-nrne r as a methoc used by tie- courts tI;o ar ~.rs resol-ve t-

rmatt.er in a prasmat c iasraon. Mr e.-tner evert, sucri Sa3ence once again

flies I n the face of -Judr&e Kaftnsso-un fear fci.AZ. - b' Vmio of

cons-U? rights. It is the dutyt rw'-o i -;'f cc . £.oLL. t h il of

Rigts s ~.±~y uaantecto even- ctzen by adjdicatin he critca.I

__ issues.
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As important as the clarification of these issues is to the

preservation of citizens' constitutional rights, so is the clarification -

of these critical Fourth Amendment confrontations important to the military

police. Day to day these young men and women confront civilians in an

effort to keep the peace on military installations. To the civilians, a

stop by military police is not thought of in terms of the niceties of

Fourth Amendment law. It is either fair or unfair, and will invoke

docile adherence to the directions of the military police or violent reac-

tion. Where police conduct is lawful, the ccurts have long protected

police -'rom any liability to civilians who, though docile at the time of
ares. 1 5 Smlry l

confrontation, later sue for damages for false arrest Similarly, all

states make resistance to lawful arrest and search and seizures itself

a crime and an additional charge at trial. In some jurisdictions such

resistance to lawful police conduct can itself be offered at trial as

evidence of the guilt of the defendant of the crime for which the police

- 217 -
arrcssted him in the firsm place. M1t; Should ociace conduct be uniaw-

218ful, the courts recognize a right to -asist an unlawful arrest and will

hold police liable for civil damages219 to the person unlawfully arrested.

Further, the courts may even impose a criminal penalty on the police.220

A review of these rules in v.ew of the gaps in military police authority

shows that Congressional inaction in granting them statutory authority

places military police in danger of death or injury or later civil and

criminal liability.

Liabilities of Military Police for Unlawful Arrest

or _earch and Seizure of Civilians



The Right to Resist an

Lon Unlawful Arrest

Litary - In addition to lack of guidance and potential ineffective law

I enforcement ,ecause of Fourth Amendment violations, military police face

Sa potential injury or even death when confronting civilian criminal offenders

2f at a military installation. In a majority of states, citizens are permitted

221
to resist an unlawful arrest with force. in these states, military police

reac subject themselves to civilian use of force against them when they attempt to

effect an arrest or a search and seizure of property from a civilian in cir-

of cumstances where the state citizen's arrest law does not authorize an arrest

all or a stop for purposes of conducting a search. The result of such a use of

self force by the civilian has been succinctly stated:

* In the unlawful arrest scenario, the officers have a duty
to overcome resistance and perfect the arrest, and citizens nave
a right to prevent unlawful arrest by forcible resistance. This
results in the alternating escalation of force by each party until

ice the watershed is reached and one of them is either seriously or
fatally injured. 22 2

iaw - : =

I Such a scenario has occnrred in situations involved miilLary police

law enforcement activity involving civilians, resulting in death and injury
3ted. _ " i - • . 223 =
20 to both the military personnel and the civilians who offered resistance.

The scenario is also not unusual in the civilian community in common A

Lty92

civilian police law enforcement act. --vy The incidence has led some

scholars to propose that the states enact statutes prohibiting citizens

from offering resistance to unlaw-u"l arrests. however, only six states

226
have thus faa enacted such statutes. in four others the courts have

227
limited civilians in the use of force to resist an unlawful arrest.

The majority of states reject prohibiting civilians resisting an unlawful

arrest on the sound basis that:

The freedom to refuse to obey a patently unlaw-ful arrest is
essential to the integrity of a governmenL which purr
one of laws, and not of men. 2 2 8 pot ob



50

Legal scholars who have studied the doctrine of resistance to

unlawful arrests suggest that the best method of avoiding a potential

injury-causing scenario is for the states to adopt legislation which care-

fully delioatez the scope of law enforcement authority possessed by

police and then insure that the police are carefully educated ard trained
- -- l~w229
to exercise their authority only within the prescriptions of the law.

Secondly, these scholars suggest that the states enact necessary legisla-

tion to provide a citizen who should be unlawfully arrested, a civil
_=poie230W
damage remedy for false arrest or unlawful use of force by police.

A
The remedy should be payable by the state or municipality where the police,

although in fact unlawfully arresting a person, are acting within the para-

meters of the scope of their authority and in good faith. In the situation

where police act maliciously, with full knowledge that they are acting
Sunlawfully, civilians can sue the police individually or the police can

be charged with a criminal offense. The effect of these two govern-

ment.,l nrctions ic t-n i--- that poc stay -;-L- ---- n o

propriety on the one hand and on the other hand protect the citizen who

finds himself injured in an unlawful confrontation by the police.

With regard to military police, Congress has neither prohibited

citizens from resisting unlawful arrest nor has it statutorily stated a A4

clear and precise authorization to arrest. The failure to prohibit 9 M,

citizens from resisting unlawful arrest by military police at militaya

installations has led the courts to roie that in the absence of federal

232
law governing the issue, state law applies. - Thus, military police in

all but six states are subject to potential injury or death at the hands

of citizens in situations where the citizen's arrest law of the state

233.F does not permit the particular arrest, for example, felonies committed

2M
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by civilians out of the presence of the military police but reported to

them, or for misdemeanors. in all but these six states, the potential

injury or death to either the military police or the citizen who is the

subject of police arrest can best be avoided by Congressional action,

suggested by the legal scholars, to provide military police a precise

statutory arrest authority.

Co gress has acted, in accordance with the suggestion of scholars,

to provide citizens a tort remedy for unlawful military police conduct.,r3

Similarly, the federal courts have recently provided citizens, whose Fourth

Amendment rights have been violated by police, a tort remedy recoverable

against the individual police law enforcement agent.23  As the discussion

below will reveal, this action by Congress and the courts properly protects

both the military police and the citizen in an unlawful arrest scenario in

terms of the later tort litigation.

However, this later protection does little to solve the escalation

of violence at the seele et ; i1itaxy -oiy l es'L6 becauaseof Congression-

al inaction on the first of the scholar's prop -als. Without a clear

II definition of authority, militaxy police still must rely on citizen's

arrest authority which has major gaps. Yet they are charged with conduct-I- ing law enforcement activity even for crimes committed by civilians which

are not crimes for which citizens can be arrested. Thus, the citizen has

the lawful prerogative of offering resistance thereby subjecting themselves

and military police to violence. Our government, which places these

military police and its citizens in such a position, is duty-bound to

minimize the potential harm to all parties by restricting the police

_ < to conducting law enforcement in accordance with statutory guidance. A

statute will avoid unlawful arrest confrontations and fulfill the governments

charge to be a government of laws and not men.
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As noted above, Congress and the courts have jointly fashioned a

complete scheme of law providing civilians tort remedies for unlawful

law enforcement activities that cause them injury. Congress in the

Federal Tort Claims Act, has permitted the United States to be sued and

held liable for unlawful law enforcement activity of federal agents.

The courts have permitted civilians to sue and recover damages from

individual federal law enforcement agents for unlawful police conduct.237

An examination of these rules reveals that the legal rationales of protec-

tion of government property, a commander's mission to maintain law and

order, and the citizen's arrest theory are only partially valid as bases

for insulating both the United States and individual military police men

and women from liability for law enforcement actions taken against civilian -

criminal offenders at military installations.

Tort Liability of Military Police and the

United States for Unlawful Law

Enforcement Activity

Since 1974, the Federal Tort Claims Act provides that the United

States can be sued and held liable to pay monetary damages to citizens

who are injured by the intentional torts of false arrest, false imprison-

ment and assault and battery of federal law enforcement agents acting

- 238within the scope of their employment. The act does not define who are

law enforcement agents of the federal government but the judge Advocate

General of the Army has concluded that the term includes military police

239and civilian gate guards. Ihus, civilians can recover money damages

from the United States if they are injured by the intentional tirts of

military police where the torts are committed in the scope of employment

of the military police.

-Mr-
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Whether the military police are acting Wthin the scope of their

employment depends upon the description of their duties in statute or

regulation.24 0 Since the legal rationales of protection of government

property, maintenance of law and order, and citizen's arrest are all

described in Army Regulations, courts will have little difficulty in

ruling that the United States may be held liable for the intentional torts

of military police. While there has not yet been a court opinion so hold-

ing, litigation involving the intentional torts of military personnel

prior to 1974 all resulted in courts ruling that military personnel are

within the scope of their employment when using force to protect govern-
-- osts24:1
ment property or in maintaining law and order at military posts. In

these early cases, civilians were denied any recovery where the courts

found military personnel operated in the scope of their employment because

the Federal Tort Claims Act did not authorize recovery against the United

States and federal agents were held to be immune from suit if they were

acting within the scope of their employment.

For example, in Cerri v. United States,
2 2 a military gate guard

fired his weapon to halt a civilian fleeing from a military pier in San

Francisco. The bullet struck Cerni's wife, killinr her. Cerri sued the

United States under the Federal Tort Claims Act claiming the military

guard was grossly negligent in firing his weapon. The court held that the

guard was charged by regulation to protect government property at the pier

and was authorized by regulation to use force for such purposes. Therefore,

he was acting within the scope of his employment and the Federal Tort

Claims Act, (at that time) barred suit against the United States for acts

of its agents within the scope of their employment even if grossly
£ neg~gent.243

negligent. Had the Cerri case arisen after 1974, the United States



would be liable for the guard's conduct under the 1974 Amendment of the

Federal Tort Claims Act permitting the United States to be held liable

Iin such cases.

Once the scope of employment issue is resolved by reference to

federal law, namely statutes and regulations describing the duties of

military police, liability will only attach if the military police conduct

constituted one of the intentional torts established by state law of the

244state in which the conduct occurred. This application of state law

results from the Federal Tort Claims Act's provision that the United

States is only liable if under state law a private person would be held

liable in like eircumstances. 24 5 The effect of this language is to adopt

the tort law of the state governing false arrest, false imprisonment,

and other intentional torts.

Under a majority of state laws, a person is liable in damages

to another person vhen he falsely arrests or falsely impe-sons hdm. The
: -- m. J The b

~terms false c xt::t and fals L- -Fs- nmet ..... Th-e, ~. .. ..

rt of false arrest (false imprisonent) is the unjustified restrain b

.. 247
one person of the physical liberty of another. The key element of the

tort is justI-ifiLcation. The burden is on the person eff ecting 'he arrest

247or imprisonment to prove that it was justified by law. It appears

that in the absence of a statute delineating specifically when military

police are authorized to arrest civilians, the United States could be held

liable for the tort of false arrest in each case that the state's citizen

249arrest law is not applicable. As discussed earlier in this paper,

only the citizen's arrest rationale justifies the arrest of civilians at

military installations and then only for a limited number of crimes. Should

Congress enact a statute authorizing military police to arrest civilians for
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all criminal violations, it would significantly reduce the potential

number of times the United States would be liable for damages for un-

justified police conduct.

A second form of civil liability that exists in military police

confrontations with civilians at military installations is the individual

personal liability of the military police. Civ.lieans may sue individual

military police independently of or in conjunction with a suit against

250the United States under the Federal Tort Claims Act. The application

of state law governing the intentional torts of false arrest and false

imprisonment is exactly the same when the suit names the individual police

men or women. In this situation, a statute by Congress authorizing mili-

tary police arrest authority would insulate individual military police

just as it would insulate the United States from liability.

Where the military police arrest is justified by law, the actions

of the police in effecting the arrest or detention of thecivila" ca. n

be the basis of a tort suit where the military olice use excessive OrnC-P

to effect the arrest or violate a civilian's Fourth Amendment rights. in

these situations courts look to the tort law of assault and battery to

-251determine whether the laying of hands upon the civilian is justifiea.

In these tort suits, courts are not limited to reviewing specific arrest

statutes but also review regulations and police technique manuals to

determine whether the decision to apply the quantum of force used or to

invade a citizen's Fourth Amendment priracy right was made in good faith

and was reasonable under the circumstances.2 Since the technical x-ales

of arrest do not address these issues, courts have ruled that military

police are justified in using force and searching and seizing property

of 25of civilians under both the protection of property a-nd the ma.±ntenance
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of law and order rat ona-es. These ratioraes have also been used by

courts in relieving :i1i.itary personnel of any criminal liability for

4r!.iJry o- death to ci vi]ans. 2 5 5

Suimnary and Conclusions

Although civil-military relationships can accomodate the utiliza-

tion of military personnel as law enforcement agents on military installa-

tions, Congress has not yet chosen to enact a statute expressly authorizing

military police to arrest civilians. While this Congressional inaction

complicates the process whereby legal advisors seek to guide military

police in their day to day law enforcement role, the far greater evil that

flows from the lack of statutory authority is the impact on effective law

enforcement. Full compliance with the Fourth A endment's proscriptions

on unreasonable searches and seizures of persons and property is required

to assure effective law enforcement culminating in successful prosecution

of criminal offenders on the one hard, and the protection of individual
liberties on the other. Tre legal rationales used to supoort military

-olice law enforcement against civilians do not assure full comliaunce

with the Fourth Amenment.

While the rationa les of protection of governrment property a nd the

commander's authority to maintain law and orde- -e properly used by

courts to insulate the U--ted States and individual, military police zron

criminal and tort 2iabiiity, these rationales have not found favor with

courts as grounds to supor-t miitar:, noice -rests or searches and

seizures of civilian's property. Rather, courts look to state citizen's

arrest law to determine whether a particular arrest or seizure of property

was lawful. The citizen's arrest rationale does not satisfactorily support

military police law enforcement because it s inapplicable to such a wd
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ch;rloned, criminal evIdonce seized by mlitary police could often be 

inadmissible in a subseouent criminal trial because of a violation of a

citizen's Fourth AmendmIent rights. in addition, the citizen's arrest

rationale unnecessarily subjects both the United States and individual

military police men and women to payment of damages for false arrest and

false imp-isonment of civilians. I
Finally, in a majority of states a person who is the subject of an

unlawful arrest may -afully offer resistance by force. ±n such situations,

the continued escalation of violence jeopardizes not only effective law

enforcement but also the safety of both civilians and mlitary police.

This fact is especially significant when the majority of civilians todav

are more willing to challenge both in court and in confrontation, those,

who appear to exercise authority, iran did civilians in years gone by.
Th, v ng to thn United States in itigation costs and manzower alone I
mitigates toward enactment of a statute clarifying m;itary police law

Ienforcement authority.

It is fortunate tha tL. far the courts have been willing to

cuafu examinatio a7' ~ orasL~
sustain militar police r ef'orcement against civilians. However, a

careful examination o-:' these court cinions reveals znat 4.-often stylined

logic has been- used to arrive at a pragmatic result in eases where not

only has there 'been -ear evidence of the civilians' guilt of a crme ou

also the act- on-s of the military police were well within the parameters

of routine iolice action. idnetfher these saze courts will take a similar I
stand when faced with cases where there is not clear eyidence of criminal

activity or where the mil 1- o0ice coruct over-reaches approved Fouth -

Aendment conduct, is subject to doubt. It would anpear that a federal
___ ___a federal
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silnty abrogaing our citlzen's constitutional r 1 C4 t s -whil o0 riitr
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in the next chapter, statuttory language will be proposed to solve

the critical legal problems caused by the current gap in militaxy police

law enforcement authority. Tested against the conclusions asserted herein,

the propsdlnug is: (1) an. appropriate grant of authority to mili-

tary personnel in view ofE current. civil-millitary relations; (2) provides

necessaryj guidance to military police and their legal adivisors; and (3)A

Provides for effectiLve law enforcemenIL by ellii.ating uneessary militaix

pol"ice violationis of citizen's Fourth Amendzient rights.

Iig

IS

27
__AI
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Th prps o ti cape s" rpoe tt or anuaean ts

ag inst ao the ned sareais sed in thris aper,. The evidpoesed tor

language will fll1 the current gap:- in law enforcement authority. The

proposal will accomodate current civil-military relationships, provide

clear guidanlce to military police and properly accomodatle the -proscriptions

Iof the Fourth Amendment thereby fosterilng effecti-ve maintenance of law

and order at mu tay oss

- I PronosedA 4ttr ancpu a ge

Any proposed statuate to provide militar vic laCnocmn

authority must be carefully drafted to insure that criminal laws, state

Ior federal, agpi-icable to any area on the miliUtary installation m..ay- be

256
-properly enforced. As noted -I: --he discussion on legislative juisd ict Io n,

there axe areas on almost all1 mil31itary install"atJons where state crinal

laws apply. Thus, military police not onl-y "st have authority to execute

federal criminal law but also state criminal laws. This dichot-omy of law

enforcement% a:;t-hority isnt -iu o -m±l.uar Istlaion.Cogrs

has already provided the -.o13--- -f h eea ev e uhr

ity to conduct law enforcemen-t acti-7vities in areas -where the conduct16 is in

_ _ _ _ _9
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= effect the enforcementL of state lawi. Thus, iisotnecessary toi-

vent new statutory language. Rather, a statute governin m.Ilitary pDolice

can! be modelcdj ;,Ater existing statutes, tailored to fi1 neua milita1

Ineeds and adopted as an amendmient to Title 10, Uni ted States 'ode: ' -

Urnder such regulations as the ?resaaent may prescribe, and
under such additional regulations as may be prescribed by the

Secretary concerned, mailitary personnel assigned tLo mi -ta-ry
Dolice duties shall have the 'Doder within~ litary i nstallations,
posts, camps, and stations, located within the several states or
the District of Columbia, to enforce and make arrests fLor viola-ktions of any law of the United States, or of any state, or any
regulation promulgated thereto, and may execute the same powers
which a sheriff of -the state may exercise in executing the -ass
thereof: Provided that, nothing herein sh1all aut'horizze military
personnel to execute the laws in areas outside of -Mlit-sary
installations, pasts, camps, or stations except as provided in
18 U.S.C. RZ 1385.

This proposed statute properly grants mili"Jtaryj police limited

powers of police authority at InstLallations by pe=rmiettang law enforcement

under all federal and state law, substantive and procedura-1, while at the
same time adopting as a statutory Mratter, the -im.iations -.Laced. or, 1o1c

by state and federal courts and state legislatures. Th-ese -I'M t.ations

are adopted by granting the military DooLi' a onlyr te power that-, a sheriffI

250
in the state would have. A close exam~inat-Lon of tine statutory language

reveals that this grant of Law enforcemrent4 appropriately accomoda-tes

current;L not%;ions of pjrop)er civlm av relations.

Cii-ialitarv I'elationsinins

The proposed statu"Lory lar aige p-o er Iy li.mits V', ex~-ise o-

police power to criminal violations occurrinrg on mi Lta r insztallIations.

This limitation is necessary because the- cou-1irts are ---st as w.-fling to0dayI

to insure maintenance a+f the proper ciV- han-i tarvy rlationsita

in the years after tI.he Civil War. 6 -7h e ?oss e Comi t at~ Act has
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-arely been the subject of jtiatlon until receztiy, when c-urts have

closely reviewed and imited the utiization of nilitary personnel to
ass st i i~w + . . n off p + 262 i
assist in u .... . off r 'However, thne Jdge Advocates

General of the Ied Forces tave colasentiy opined law for -

-- nent+ on. a military irztaiiation --s the execu ti on of" Iaws ao zd-1 %iiiau

, °purpose and an exception to .he -Posse Comita s At 6 3 As dscussed

+ }earlier, at least one court has ado-,tei td"-s s a me po sit1ion t-.;at law enforce- +

ment on a military installation is not a violation of the Act. 2 & Theefore,

the proviso that the statute is not to be internreted as repealing a ny of

the Posse Comitatus Act is inser-ted to szec:fically adoit current inter-

Dretations of the limits on the utiization of soldiers to execute the

laws. The proviso thus insures that the proposed s+atute is accomodated

under today's notion of the Drooer relationhips betwee- the civil azA

the military elements of gover ental power.

G- a i tax

Their lgi' Advisors

In Chap-ers ii a- :! hereof, an exam i V e i raI rationales currently suppot-t~ the exercise of military Cllce duties re-

vealed that the ratioa3les ro-dei mii+.rcy zCiice it u ndsc.t.=.

accomplishing tZheize-r missLon toantaa n aw W-c order on m a- ry instaa-

tiors. Tne proposed sta t=rv l-nguage -D -e d di dnce b"

specifically auti-or-,zi n ml-&r . police 'W conduct enforcement of 'bot

federal and state law on military installations. is st cifjc gant of

autority will obviate the nee for reliance o- aracharisL c aid inconjiete

citizen's arrest au'thoritv or the iogi° ornhous protection of govern-

ment property or com nder's authority rat nales. Te specific at4hooae. M pcfcj=-r
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of authority will have the salient advantage of notifying the citizen who

enters a military installation that the military police in fact have the

authority at their garb and equipment merely implies they have today.

The notice should avoid unwaranted re-sistance to military police arrests

of civilians, thereby avoiding needless injury and death to both civilians

268
and military police alike. Finally, the statute will provide courts

a specific standard against which the courts can test the military police

conduct that is challenged.
2 6 9

As time progresses, courts will develop in their opinions a

co.mplete body of law governing the exercise of the statutory grant of

authority to military police. However, the statute as written does not

require manual drafters and legal advisors to wait for these court

opinions to obtain references and precedent to use as guidance for military

police. By granting military police the same authority as U.S. Marshals

and state sheriffs would exercise on the military installation, the

statute itself adopts the entire criminal procedural law of both the

- I United States and the state. Thus, a complete body of law, both state

270
and federal, will be adopted and govern such matters as when arrests

can be made, the quantity and quality of force that may be used in various

circumstances, the types of searches and seizures that can be made and
-= 271

other rules governing the conduct of police activities.

A critical examination of the entire scope of criminal procedural

rules that will become applicable to the conduct of law enforcement by

military police upon adoption of the proposed statutory language is beyond
the scope of this paper. However, it ~ould appear that the Armed Forces

coulc .zpt by regulation as stated in the proposed sLaLute, the already

exi, r .g body of law contained in existing manuals governing law enforcement

- --- ~- -.-- -
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by military police in relation to soldiers under the UCMJ. As noted

throughout this discussion, courts have frequently upheld current military

criminal procedural pracLices even when they differ significantly from

civilian potice practices approved by courts.2 7 2  For example, courts
2 7 3 0 .

have approved gate searches and seizures based on implied consent,2

verbal authorizations to search issued bj a commander based on oral

274
evidence of probable cause and the utilization of military necessity

275
searches in restricted areas. Today, courts appear willing to uphold

military regulations that impact on a civilian's constitutional rights even

j in situations -here similar laws and regulations have been struck down when
276

implemented by state and local g3vernments regarding civilian conduct. .

It would appear that current military law enforcement practices are

justifiable in the interests of national security when balanced against

the citizen's interests in entering military installations.

The need for a uniform code of police conduce at military installa-

tions would support adopting current military police practices in relation

to soldiers, particularly in ligL uC Ue ct th t te. i. s are

277
based in large measure on civilian court cases or on military cases.3278

under the UCMJ which in turn rely on civilian law enforcement cases.

Although the adoption of current practices as described in the law en-

forcement manuals would require careful study, it would appear that the

President or the Secretaries of the Services could, in accordance with

the proposed statutor language and in consonance with the need for

uniform law enforcement at military installations, issue regulations

providing for uniform law enforcement practices in relation to both

soldiers and civilians at militaxy i nal at-ons.

nt
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Compliance with Fourth Amendment

Proscriptions

In Chapter IV the discussion exemplified that the legal ration-

ales governing military police authority did not properly provide for

effective law enforcement in light of the Fourth Amendment. 2  Further,

the discussion concluded that these vague rationales, although upheld by

courts, did not logically support invasions of Fourth Amendment rights of

civilians by military police. The approval of military police conduct in

many oases constituted an unwarranted and unjustifiable silent abrogation I
of a citizen's constitutioral rights on the one hand, and subjected both

the military police and the United States to possible civil liability on

the other.2
8o

The proposed statutory language clarifies the role of military

police as proper agents of government to lawfully invade our citizen's

Mprivacy to conduct lawful arrests, searches incident to arrest, and

searches and .ii mr.rrv .-. property. M- at m-" &y P...... 01 ""

authority that other statutory police and law enforcement agents possess,

the Congress will also impose the restrictions placed by courts on police

conduzt. Thus, the full range of Fourth Amendment limitations on police

conduct is by statute imposed on military police in their relations to

civilians. Assuming that military police are properly trained and will

obey these restrictions in the interest of maintaining law and order, the

statute will have the beneficial effect of avoiding unlawful invasions

of citizen's rights while at the same time providing for the successful

prosecition of criminals and the insulat .of .oth the law abiding military

police and the government that employs them from unnecessary civil litiga- I

tion.
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Conclusion I
281I fri a recent bestseling book entitled The Mugging, 8 Morton --

Hunt makes the observation:

To ine patrolman or detective who has tracked down a
criminal, the important thing is to arrest him and submit him A

to the courts along with sufficient evidence to convict him.
Left-wing cop-haters miss this obvious point: they see

the police as having evil ends, whereas in fact most of those

ends are good; it is the means the Dolice use to achieve them
that are often evil. Right-wing cop-lovers, on the other hand,
see the police as having only good ends, and using means justified
by them; but in fact the means the police use often do more
damage to the moral fiber of society than their goals could
ever warxant.2

82

Mr. Hunt's point is well taken when one views the situation of law enforce-

ment on a military installation. Military police have a legitimate

function to perform when they conduct law enforcement activities against

civilians. However, as developed in this paper, in the absence of

statutory police authority, the military police operate extra-legally to

the detriment of the citizens the military police serve.

To require zilitary police to accomplish a law enforcement

agent's daily tasks is to require the goverrent that employs the police

and especially the elected representatives of the civilians who look to

the police for protection from crime, to take those steps necessary to

insure that the police have the necessary authority to effectively main-
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tain law arA order. -.n the military community, the men and women who

day to day confront civilian misconduct have inadequate legal authority

to enforce valid laws and regulations. Without concrete puidance the

military police may either overstep the bounds of lawful police conduct

thereby violating a citizen's constitutional rights and subjecting them-

selves to the offer of violence, or later civil or criminal penalities,

or they may hesitate to properly act annd permit a criminal either to



66

= escape punishment or cause injury or death to other citizens. Both these

reults are avoided ;oaay either because of the happenstance of civilian

i:-norance of the rue authority of military police or because of the

coincidence tnaL anacharistic citizen's arrest laws happen to apply.

Courts, as a pragmatic matter, have to date, upheld .military
i i lice conduct even though as a legal or log-cal matter the conduct was un-

lawful. One will perhaps never know whether these actions by the courts

were possible only because the men ard women who operate as military

police were so well trained in limited interference with civilians that in

the cases which the courts faced the police conduct was so reasonable as

to require court approval. One can only speculate as to a court's reaction

to a clear case of unreasonable conduct in a situation where the military

police conduct is clearly outside the parameters of a lawful citizen's

arrest.

What is clear, is that it is unconscionable for a society, which

prides itself as a people who govern themselves by the rule of law, to

subject its citizens to law enforcement conducted by persons to whom

society has given no clear limitation on the exercise of police power. And

worse yet, it is intolerable for a society to require its young men and

women in the military to don the cloak of police authority and to require

St.em to confront lawobreakers wi- ro ving them even the most rudimen-

tary police powers to enforce the law. if the military is to properly

accomplish its national security missions by operating military installa-

L'.ons on which both military personnel an-d civilians are to live and work

in safety, then the personnel assigned to police duties require a clear

statutory statement of the authority they have to provide for that safety.

Military police must not only look like police and act like police--
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they must be police. In our system of government and in our legal

tradition, if soldiers are to be police then they must be granted statutory

law enforcement authority.
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- END NOTESI

.S. Ary Field n .nual, 19-10, ilitary 2"ie C-perations

30 September 1976); U.S. Army Field Manual, 19-20, investigations
29 April 1977).

"he ter, "manual" will be used in a generic sense to include

all Department of Army documents other than regulations. Thus, a recent

training circular, U.S. Axmny 7raining Circular, 19-22, Apprehension,
Search and Seizure (30 June 1977) is included in the term.

3his study will concentrate on law enforcement activitles which
involve confrontations between military police and civilians. The term
law enforcement activiti es is usually understood to searches of
buildings, investigations of crimes, interviewing witnesses, pursuit of
escaped prisoners or felons, and searches of areas for suspected criminals.
See United States v. Red Feather, 541 F.2d 1275, 1278 (8th Cir. 1976).
As these types of law enforcement activities do not u s allv involve a
personal intrusion on a suspect's constituaonj rights or reMit in an
offer of resistance by a suspect, they -ill not be specifically addressed
herein. However, the need for military oiiceto tave statutory authority
to conduct these activities iz equally as strong as the need for statutory
arrest authority.

4 10 U.S.C.§§ 801-940 (1970); (hereinafter cited as UCMJ).

'U.S. Army Field Manual, 19-10, supra note 1 at pars. 2-1l;
U.S. Ary Fie.CAldManual, 9---, aprae note 1 at 9. U . Army Training
Circular, 9-292, supra note 2 does not distingish between law enforce-
ment activities against civilians or soldiers. However, citations to U.S.
1Court of ilitary Appeals cases and references to UCNJ provisions imply _

that the circular was intended to apl-y o so es onl Seed
accompanyirs notes 9-12, infra.

See discussion accompanying notes 69 and 15, nfr.

ct § e.g. United States v. Banks, '992. 4 '

cert. dened, 42 U.S. 1024 (1976); Urited S--es V. ,I. 7.

i262 (lth Cir. 1973); United States v. Burrow, 396 '. 8. '90 (D. Nd.

1975); United States v. Fox, 407 F. Supp. 857(W. Ok a. 197:. Se e,

Brancato, Base Contnander Responzes to Cvizan Yis onduct- Sstst-ms and
Problems For The Judge Adtvr:+a 19 Air Fwo. Rev. I 977)

Lee, Gateway insec-tions: The Ad"issouity of Evience Seized, 19 Air
Force L. Rev. -53 (1977). Compare, Com.en., The Cr-rrl iaw Enforcement
Authority of Park Rangers in Proprietary Junsc'ion National Parks--

Where is It?, 13 Calif. Western L. Rev. 126 (1977).

_~~8
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8See diLscussion accompaonying notes 163-169, infra.

9See discussion accompanying notes 109-122, infra.

1U..Arpi-y Reg. No. 600-40, Apprehension, Restraint, and Release
to Civil Authc-rities (4 November 1974), para. 3a:

All members of' the Aimed Forces, acting in a. prIvate capacity,
have the ordinary right of citizens to assist in the~ maintenance
of peace, including the right to apprehend suspected offenders.
Th is right to make a "citizen's ar-rest" is governed by the sub-
stantive law applying at the particular locality, however, and _

care should be exercised to avoid exceeding the "iie'
arrest" authorization granted by the law of that locality.

~See discussion accompanying notes 123-1415, infra.

'See discussion accompanying notes 182-187. infra.

13. E, A HISTORY OF POLICE IN ENGLAND (London 1905) at Chaps.
10-12.

14P. IAJCKNT, A CONCISE HISTORY OF THE COMMIYON LAW (1956) at 4141.

1See. generally, II POLL.,AC: ANiD MAITLAND, THiiE HI1STORY OF ENGLISH
LAW BEF'ORE THE TrIME OF ED)WARD (2d Ed. 1899), for a thorough discussion
of the development of tort doctrines by early courts in England. Later,

- j ~common law courts recogizd LijaL a. person haz a -- &.t tccit nu'
lawful arrest, a term applied to t1,he "seizure of a person, for the purpose
of bringing him. for trial before a court." The Queen v. Tovley, 92 Eng.
Rep. 349 (L.B. 1710). See, Chevigny, The Right to Resist an Unlawful
Arrest, 78 Yale L. J. 1128 (1969).

16 W. RADI', HNBOOK ON ANGL-A?'MERICAN LEGAL HiSTORY (1936), at

219-247.

17 LUC0KNETT, suDr note 1'" at 1441; See, generally T. GURR, P.
GRABOSYY AUND R. HIULA, THE POLITICS OF CRIME UNT) C017LIC-1 (19-7) at 35-
213, 702-703, and 706-707.

LT-he proli feration of courts with varying ty-pes of jurisdi ction
over both criminal and civil matters cont~nued 6 il173 when Parliament,
in an effort, to simplify the system, passed the Judicature Act. RADIN,
supra noe16 at 197; GURR, supis note 8e7 a8-89.

GIMuzu, supra note 17 at 725-746.
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20Chevigny, su-ra note 15 at 1135; 2 HALE, ?LEAS OF THE CROWN
(Ist Amer. Ed. 1847) at 96.

21CUR
19G4at s. ra note 17 at 35-44; 0.. C.HNDIER, THE ?OLIC N S ART

(1974) at 34.

qLUC -iT, sra note 14 at 424-441; CHANDLER, r note 21
at Chap. 1.

-3See, e.g., Rex v. Boatie, 2 Burr 864 (K.B. 1759).

2442 HALE, suDra note 20 at 96.

25Cf., GUR, r note 17 at 702-707.

26 CHANDER, s note 21 at 14.

27
1Warner, investigating the law of Arrest, 26 A.B.A. L.J. 151,

152 (1940).

2 8Chevigny, sura note 15.29 not abltyfrFas.--ei

2 Td. See generally Manos, Police i tfs,

or im-prisonment, 16 Clev. Mar. L. Rev. 415 (1967).

-- ~R. LIPNMERR'Y, jUSTICE IN (1972), at Chap. 1.

' 3id.

3 LUC2p, su.ra note 4,a 424-441; RADIN, supra note 16.

3'-.s. FI;DY:A, A HISTORY 0? A lRICX LAW (1973) at 208-264.
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35--.

36id. at 318-322.
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39.Wi-L-N-, Ci-Li-.LANS UNMER --- :LLITARY U'j-STICE (1967), at 92-164.
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412 ..
4FREIDyAI , sunra rnote 33 at 504.

a comilation of references to state statutes providing

po!Lce arrest powers see, Al, MODEL CODE OF ?RE-ARRAIGNN PROCsuRE,
§ 2.02, Comment at 95-97, Commentary on Article 3, at 106, and Appendix
.i, at 224 (Tent. Draft No. 1, 1966) and (Proposed Official Draft 1975).

43 _

See, Wilgus, Arrest Without A Warrant, 22 Mich. L. Rev. 541,
545-552 (1924); L. WADDINGTON, AREPST, SEARCH AND SEKI (1974) at 8;

iJ. LAFAVE, ARREST: THE DECISION TO TAKE A SUSPE.-T INTO CuSTODY (1965).

44FREIDMAN, suora note 33 at 504.

4iE , supra note 39 at 6.

- °W ERvM, supra note 39 at 12.

471WIEER, supra note 39 at Appendix IV.

°WIENER, supra note 39 at 6.

9WIEER, supra note 39 at 12.

b. -IMIE, 1-L:±ITfl1Y UAW " c V.

5 w. WIN7hROP, MILITARY LAW AD PRPCED, -ES (Reprint 1920) at 947-
953.

52WIENER, supra note 27 at 4.

531'E, supra note 50.

5 5Act of Sept. 24, 1789, Ch. 1 Star. 87.

0.A

RIV See State v. Kelly, 76 Xe. 331 (1004); 2 CORYUS X R J S SF 4,
CR. 316 (1974 Rev.); G. GOODRICH, C TS OF LAW (4th Scoles Ed.
L764 '8.

57PR!ENAN sup note 33 at 502-24. See U.S. Dept. Aay Pam.

27-21. Military Adiristrative Law Handbook 197 Ch. neren-er
ited as ADMINISTRATIVE LW HANDBOOK). U.S. Marshals were established by

Congress as early as 1789 by Act of Sept. 24, 1789, Chap. 20, § 27, !Stat.
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IDYIN, supra note 33 at 502-524. See, G. GL A) A.
SCHILLER, T ABNY MID THE LAX (1971) at 14, 18-20.

59Se e dicmaynnoe1,

2112 ~(l877). discussion accomoanying note 14, s .
60S e  MI!oe

eFurman, Restrictions Upon the Use of the Army Imposed by
the Posse Comitatus Act, 7 Mil. T. Rev. 85, 92-96 (1960); 5 Corg. Rec.

6 1 GLE, &ura nc e 58 at 18-20.

6 2 For a comprehensive review of the events leading to the

Congressional ban on utilizing the Army to execute civil power, see
Weeks, Ile-al law Enforcement: Aiding -Civil Authorities in Violation
of the Posse Comitatus Act, 70 Mil. T. Rev. 83 (1975).

6 3Id. at 86-93.

6418 U.S.C. § 1385 (1970). For a comprehensive study of the Act
and significant legal issues it raises, see Weeks, supra note 62. ifnile
the Department of the Navy is not included in the Act pr se, law enforce-
ment activities not in the high seas, are governed by the Act by direction
of the Secretay of Navy, SEC-NAVINST 5400, 12A (12 vlarch 1975). See
United States v. Walden, 490 F. 2d 372 (4th Cir.), cert. denied 4

u.s. 983 (1974)

6 U.S. (4 Wall) 121 (1872).
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w6eeks, supra note 62 at 91; GIE AND SCHILiOE, supra note 58

at 18-20.

U.S. ARMY MILITARY OLi1CE SCOOL H A MELE, HISIDRY OF CORPS OF
MI TARY POLICE (1953), at 3.

68-
Id. at 1-6.

6 9See discussion accompanying notes 123-145, 182-187, 238-248, igfra.

70539 F. 2d 14, 16 (9th Cir.), deft. denied, 429 U.S. 1024 (1976).

71The actual persons accosting the civilian were Air Force
personnel from the Office of Special inves'igations. These OSI agents
are equivalent to Army Criminal investigation Commin, agents, who are
resDonsible for the investigation of serious crimes. See U.S. Army Reg.
No. 195-2, drlInvestation Activities (6 Nay 1977).

72United States v. Banks, 539 F. 2d at 16.
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enforcement which emphasizes the shared responsibility for law enforcement
between military personnel and state and federal law enforcement agents.
See, U.S. Army Reg. No. 195-2, supra note 71.
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8JURISDICTION REPORT at ±5-19.
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Le~Tisative Jurisdiction Uvon Civil litigation, 72 il. T. Rev. 55, 57.-
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writers believe that the Posse Coitatus Act would be violated. See
Peck, supra note 104 at 108; AiNISTRATTVr HAN-TBOOK at 6-156. But see
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__ cert. denied, 429 U.S. 1024 (1976). --



765
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had been a wave of burglaries. However, no opinion was presented as to
the admissib-ility of the evidence in a criminal trial).

u2Knited States v. DiRe, 332 U.S. 594 (194-5).
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U.S. Army Reg. No. 600-40, supra note 10.

12-332 U.S. 594 (1945).
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UJ.S. Army Reg. No. 600-40, supra note 10.
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I7 d. at 728. See, Texas Code of Criminal Procedure
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329GL9reen v. James, 473- F. 2d 660, 662 (9th Cir. 1973). The
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_1 , e..-, Kansas Code Crim. Proc. 22-2401 (1974); N.Y.

Crim. Proc. Law z 140.10 (1970); Texas Code Crim. Proc. Art. 14.01
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171 (9th Cir. 1970); McCoy v. Pescor. 145 F. 2d 260 (8th Cir. 1944). cert.
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429 U.S. 1024 (1976);renv Janes, 473 F. 2d 660 (9th Gir. 1973);
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163See Gilligan, Search of ?remises, Vehicles, and the Individual
Incident to Apprehension, 61 Jil. T. Rev. 89 (1973).

: 164
l 6 4 See ALI NODEL CODE OF PRE-ARRAIGNMENT ROCEDURE, supra note

42 at Appendices IX, X and XI, pages 686-697.

16 5See Title 18, United States Code § 3000 et. seq. (1970).

166See Gilligan, sura note 163; 3 DOOLEY MODERN TORT LAW (1977)
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16 7See L. WADDINGTON, sura note 43 at 8.

° 16833 DOOLEY, supra note 166 at 194.

169See Gilligan, supra note 166 at 104-106.

1 70 Kerr v. Illinois, 119 U.S. 436, 440 (1886).

l7l~d

172Carrol v. United States, 267 U.S. 132 (1925). See, Terry v.

Ohio, 392 U.S. 1 (1968); Chimel v. California, 395 U.S. 752 (1969).

173 ALSBURY'S LAWS OF ENGLAND (3d. Ed. SINNONS) at 356.

17kSee Chimel v. California, 395 U.S. 752 (1964); Montgomery v.

United States, Z403 F. 2d 605 (8th Cir. 1968): Ward v. United States, 316 F.
2d. 420 (10th Cir.), cert. denied, 375 U.S. 826 (1963).

1 75See, e.. United States v. Viale 312 F. 2d 595 (2nd Cir. 1963).

See discussion accompanying notes 176-184, infra.

176264 F. Supp. 804 (S.D.N.Y. 1967).

177390 F. 2d 101 (5th Cir. 1968). M

Alexander v. United States, 390 F. 2d at 105. The statuteIL governing the duties of postal inspectors was the predecessor to the

current statute, 18 U.S.C. § 3061 (1970), which was codified in 1970 to
clarify that postal inspectors have the authority to arrest persons for
violations of postal laws and regulations.



1 79 id.

180332 U.F. 59+ (1945).

18 ee, Ward v. United States, 316 F. 2d 113, 118 (9th Cir.),cert. deL.ed, >75 U.S. 862 (1963); Wron v. United States, 325 F. 2d 420

(10th Cir. '"963), cert. denied, 377 U.S. 946 (1964); United States v.
lHelbork, 76 F. Supp. 985, 9T6 (D. Ore. 1948).

18-Ujnited States v. Haw Won Lee, 264 F. Supp. 804 (S.D. N.Y. 1967);

Alexander v. United States, 390 F. 2d 101 (5th Cir. 1968). See text

accompanying notes 174-178, supra and notes 182-183, infs:a.

183312 F. 2d 595 (2nd Cir. 1963).

184See, United States v. Chapman, 325 F. 2d 420 (9th Cir. 1963) aid

Dorsey v. United States, 1974 F. 2d 899 (5th Cir), cert. denied, 338 U.S.
950 (1949), cert denied, 340 U.S. 878 (1950) (Florida); Montgomery v.
United States 403 F. 2d 605 kUth Cir. 1968) (Missouri).

85See discussion accompanying notes 177-179, s .

! - 186Se
See discussion accompanying notes 175-176, sura.

187See discussion accompanying notes 180-186, supr:.

188,3i F. Supp 70 (W.D. Okla. 1976).

189n i o
Installation commanders are directed to main-ain a comprehensive

traffic and motor vehicle safety program. See U.S. Army Reg. No. 190-5,
Motor Vehicle T -affi Supervision (1 August 1973). Routine traffic safety
stops of motor vehicle- are a principle method used by installation
commanders to assure motorists' motor vehicles are properly licensed and
registered. See, JAGA 1958/5147, i0 July 1958, 8 Dig. Ops. F 25.9 Posts
Bases and Other Installations, 225; JAGA 1956/8555, 26 November 1956, 7
Dig. Ops., - 81.5, Ary at 6.

190
The doctrine known as "Fru-it of tne Poisonous Tree" provides

-ha4. once police unlawfully violate a itzen' costitutionai rights and
tain i.n.formation, they may no- use that information in a later lawful

law enf-orceient activity. In such a case, any evidence obtained in the
later lawful activity is inadmissible in a criminal trial. For a
comprehensive treatment of the doctrine, see Chevigny, ?olice Abuses in
Connection with the La-w of Search and 'Seizures, 5 Crim. L. Bull. 3 (1969);
E. M0AQUIRE, EVIDMCE OF GUILT (1959) at 221.
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1 Adam~s v. W --ais, 407 U.S. 143 (1971); Ter .Oi,392
U.S. 1 (1968). See, 3chneckjoth v. Bustamionte, 412 U.S. 218 (1965).

192 (98333 -. S. 10 17(94)

~'~exanrder v. united States, 390 F~. 2d 101, 105(5h Cir. 1L968)

S9 ee Ward v. UntdStates, 316 F. 2d -11, 118 (9th Cir.), cer.
denied, 3"5 U.-S.- 862 (1963); 'iron v. United States, 325 F. 2d 420 (10th
Cir. 1963), cert. deni;ed, 377 U.S. 946 (1964); United Statles v. Helbork,
76 F. Supp. 985 (D. Ore. 1948). _

195See discussion accompanying notes 33-43, supra.

1539 F. 2d 14 (9th Cir.), cert. denied, 429 U.S. 1024 (1976).1

110 USC.- § 809 (1970) . The statutie defines arrest as the ter.%
is se inniit~y awto relect pre-trial restraint, in the nature of

pre-trial confinement, in an offenders own quarters f'or example. TheI
court more probatbly meant1 to reference 10 U.S.C. § 807 (1970) dealirzg
With apprehension. Each of the statutory Articles are limited in scopDe
to persons subject'Z to the UCMNJ by use of the language: "a person subject
Lo this chapter." Except in name o_ war or national eitergency when
courts would be closed4, civ.ilians are not- persons subject to the UO1fli.
See Reid v. Covert, 351 US. 3 (1957); Kinse.L'la v. Singleton, 361 U.S.
2.34 X16 o7 samv Hagn, 361 U.S. 278 (1960).

V 98 .=

V, IFor a comprenensive discussion of the history of tflis statute
and legalise involving barring civilians fron a military installation,
see Comm.iientI-, Unlawful ~tyand RBe-antry Tht o Milita Reservations In
Violation of 18 U. S. C. 9 1382, 53 Nil.T Rev. 137 (1971). -

199For a discussion of the nature of oDre-arra-gnment statutes and
the purposes of pre-axrraitgnment procedures, see Ald MN0D=L CODE OF ?RE-
ARZRAGNIDT PROCEDURS. su~ra note 42 at 289-315.- 1t Is noteworthy
t'niat tLhrouzghout the discussion there is not a single reference to a sub-
s tantive crime statute as a basis -or an arrest er apprehension, even in
an historical perspective.

200,
See iscussion accompanying notes s5-25,

202 See L. Waddington, suprja note 43 at 1-33.
ST

2C3C..abpr v. Yaron2L, 399 U. S. 42 (1970).1
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2O+eUn! Leod S .aes v. EL is, 54-7 F. 20. 863 (5th Mir. 1,977).

36F. 'jtpp. E90 (D. 'Md. 197.5).

2 06
Un-ted States y. Burrow, 396 F. Supp. at 896. U.S. Army Reg.

No. 210-'10 Irst aatiors (M6 September 1974) is the basic regulation
concerning an installation coiwrmander's duty to maintain law and order.
It contains at para. 15a, a complete statement of the rules and regula-
tions concerning the conduct of searches and seizures against civilians.
See ADMIN ISTRATIVE LAW HAINDBOOK at 6-159 to 6-16k4.

207ed States y. "aurrow, 396 F. Supp. at 903. See, United fIi
States v. 'Banks, 539 F. 2d 14 (79th Cir.), cert. denied, 429 u.S. 1024
(1l976); Wallis v'. O'Xier 491 F. 2d 1323 (0hCir_., 1974), cert. denied419~~~~~ US90(9);UieStates v. Rogers, 388 F. Supp. 298 (E.D. Va.
1975).1

_ _ _____ _____ L2 United Stat+es v. Eli,547 F. 2d 863 (5'h Cir. 1977); United _

States v. Vaughn, 475 F. 2d 1262 (10th Cir. 1973); Unlited States V.
Crowley 9 F. 2d 927 (N.D. Ga. 1922).

10 U.S.C. § 797 1970); U.S. Armay Reg. No. 380-20, Restricted
Areas (12 Septeimber 1973) at para. 6. See ADIMINISTRAIPIVE LAW HANIDBOOK
at 6-121 to 6-122.

2 u 1  e u * Stn*.e v. Vaughn, 475 F. 2d 1262 (10th Cir. 1973);
Unied taes . Fx,407F.Sim 857 (W.D. Okla. 1975); United States v

Rozers, 388 F. Supp. 298 (E. D. 11a. 1975).

2~United States v. 2-ll1s, 47.2d83(tCr.1977); United
States v. Banks, 539 F. 2d 14(th Cir.), cert. denied, 429 U.S. 1024
(1976); Wallis v. 0'Kier, 491- P. 2d 1323 (10th %Cir. 1974; United States
V. Bur--oiw,7396 F. SuPP. 890 I(D. Md. '1975~).

3Weissman v. 1-nm-tec. States, 387 F. 2d 271 1'0th Cir. 1967);
Egg, United States v. iliathews, 43I. F. SuP~. 70 (W.D. Okla. 1976); United States

y. Canracho, 506" F. 2d 594 (91k- Cir. 197k).
*214,L .W"alllis -%. 0_'Kiier, 49-1 F. 2d 1323 flOtf Cz.r. 1974+); United States

v.si-Y 335 F. 2d 652 k(4th nuir. 16)

'.See discussion accom-Anying noteb 2'A2~

2For a cmrhriedicsino a citizen's - rih to resist an

an ~f IArrest, 7 Natural Resources j. 119 (1967)
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2 e7 Note, 7he Rdgh to Resist an Unlawful Arrest: Judicial

,= Iv LeL4:;lative Overr-eaction?, 10 Akron T. Rev. 177 (1976).

218
Uni-.z Siaes v. DiRe, 332 U.S. 581, 594 (1948); John Bad

El v. Un'ted States, 177 U.S. 529 (1900); United States v. ieliczer,373 F. 2a Z41, 248 (2d Cir. 1967).

219See, e.a., State v. Mu~vili, 57 N. J. 151, 156, 270 A. 2d 277,
279 (1970). The trend is to Drohibit citizens from offering resistance
even 42 the arrest is unlawful. See Note, The Riaht to Resist an Un-
lawful Arrest: Judicial and Legislative Overreaction? 10 Akon T. Rev.
172 (1976); Warner, _rTe Uniform Arrest Act 28 Va. T. Rev. 315, 345 (1942).

220 Drure v. Lewis, 200 U.S. 1 (1906); Sterp v. United States,

207 F. 2d 909 (4th Cir. 1953), cert. denied, 347 U.S. 933 (1954); State
of Oklahoma v. Willingham, 143 F. Supp. 445 (E. D. Okla. 1956).

221Annot., Right to Resist Excessive Force Used in Accomolishing

Lawful Arrest, 77 AL 3d 2- (1977); Note, The Right to Resist an Un-
lawful Arrest: Judicial and Legislative Overreaction? 10 Akron T. Rev.
172, 177 (1976).

222Comment, The Right to Resist an Unlawful Arrest, 119, 124-125'196").
2 23Drurev v. Lewis, 200 U.S. 1 (1906); Stepp v. United States,

207 F. 2d 909 (4th Cir. 1953), cert. denied, 347 U.S. 933 (1954); Tastor
v. United States, 124 F. Supp. 548 (N. D. Cal. 1954); Cerri v. United
States, 80 F. Supp. 831 (N. D. Cal. 1946); Brown v. Cain, 56 F. Supp. 56TE .D.Pa. 1944).

2 4See, ao., Modern Status of Rules as to Right to Forcibly

Resist iegal Arrest, 44 AiR 3d (1972).

225See Waxner, sza note 219 at 345.

'-'ote, 7-1e Right 'Lo Resist an UJnia.,fui Ayrest: Judicial a-rd
! Legisiati-ve Overreaction?, 110 Akron T. Rev. 172, '7' (1976)". =

227i d;

28
Chevigny, s note 15 at 1147.

229I. _-.

at 1 148; Warner, 112ra note 219 at 345.

I U)T
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See discussion accompanying notes 238-255, infra.

tj 29 Jnited States v. DiRe, 332 U.S. 581, 594 (1948); United States

v. Heliczer, 373 F. 2d 241, 248 (2d Cir. 1967).

See discussion accompanying notes 226-227, supra .

See discussion accompanying notes 238-249, infra.

235 See discussion accompanying notes 250-255, infra.

236See discussion accompanying notes 238-249, infra.

2 37 See discussion accompanying notes 250-255, infra.

23828 U.S.C. § 2680 (Supp. IV 1975). For a comprehensive discussion

of the Federal Tort Claims Act, see Borger, Gitenstein and Verkuil, The
Federal Tort Claims Act Intentional Tort Amendment: An InterpretiveAnalysis, 54 N.C.L. Rev 496 (1976j; L. JAYSON, HANDLING F1ED AL TODRT

CLAIS (1974).

239DATA-AL 1974/4278, 20 May 1974.

-n Re Neagle, 135 U.S. 1 (1890); Drrey v. lewis, 200 U.S.

(1906); Barr v. Mateo 360 U.S. 564 (1959); Scherer v. Morrow, 401 F.
2d 20o4 (7th Cir. 1l68, cert. denied, 343 U.S. 1084 (i969).

ci. 24See discussion accompanying notes 220-223, supra, and materials' cited.

2428.
8O F. Supp. 831 (N.D. Cal. 1946).

243d. See Jaffe, S--s ainst the Government and Officers:

Damage Actions, 77 Hiarv. ? Rev. 209, 218-219 (1973).

242 U.S.C. §2684 0970).

-'See e.'-. %assachusetts nning & T rs. Co. v. United States,
352 U.S. 12 ki9Do).

246ee 3 DOOLEY, XODERN 7DRT LAW (977') at Chap. 42.
~247-d 180i.

I d. at 180-206.
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[250
S2 9 ee discussion accomanying notes 158-198, supra.

See, e Butler v. United States 365 F. Supp. 1035 (D. Haw.
1973). When both the military police and th United States are named asI defendants in the suit, recovery is only collectable against one or the
other. Similarly if the plaintiff seeks recovery against the United
States, it cannot seek indemnification from the individual military police
man or woman. See 28 U.S.C. § 2676 (1970); Gilman v. United States, 347
U.S. 507 (1954,).

2513 Dooley, s note 246 at 201-204.

25 See, e Brown v. Cain, 56 F. Supp. 56 (E. D. Pa. . _4,,l, ;
Restatement of Torts §§ 140-144 (1954); Fobbs v. City of Los Angeles, 134
Cal. App. 2d 464, 316 P. 2d 668 (1957). The defense of justification
applies only when the cause of action alleges the torts of False Arrest
or Assault and Battery. If the plaintiff complains that his constitution-
al rights have been violated, the defense of justification is not alone
sufficient to insulate the military police from liability. In such case
liability can only be avoided by showing that the arrest or search and
seizure was justified but also that the aztion taken was in good faith in
pursuance of a reasonable police program. See Bivens v. Six Unknown
Narcotics Agents, 456 F. 2d 1339 (2nd Cir. 1972); Jaffe, spra note 243 at
218; Zillman, The Changing Meanngs of Discretion: Evolution in the
Federal Tort Claims Act, 76 Nil. T. Rev. 1, 28-29 (1977).

253See, e g United States v. Ellis. 547 F. 2d 863 (5th Cir.1977); United States v. Vaughn, 475 F. 2d 1262 (10th Cir. 1973); Brown

689 (3)d Ci.rniedSwte
254 See, e.g, Wallis v. O'Kier, 491 F. 2d 1223 (10th Cir)

cert. deie- 419 U.S. 90 (1974); Stepp v. ULPnJited States, 207 F. 2d 909
(4hcir. 1953), cert. deie 3.4 us 933 (1954); Lewis v. United States,
194 F. 2d 689 (3d -Cir. 192;Unit ed States v. Mathews, 431 F. Supp. 70

(W. D. Okla. 1976); Taster v. United States, 124 F. Supp. 548 (N. D. Calif.
1954).

255See, e.,., Stepp v. United States, 207 F. 2d 909 (4th Cir.
1953), cert. denied., 347 U.S. 933 (1954).

256See discussion accomptying notes 79-108, supra.

2 5 7See 40 U.S.C. §§ 13L.. and 318d. (1970).

258While -Title 18, United States Code contains criminal procedur-
al and substantive statutes pertaini .ng to the United States, its officers
and lard under the control of the United States, the proposed statute
appears better suited to Title l0, United States Code. Title 10 contains
all statutory authority of officers and military personnel of the Armed

Forces.



- -o- . ...- . .. .-

86

- "c-u.S. Cdc: & Corg. News Service, P. Ij. 94-458 (1976), at

4290-4294.

260See discussion accompanying notes 57-68, s ra

L D 1385 (1970).
~~~262Un e

United States v. Walden, 490 F. 2d 372 (4th Cir.), cert.

denied, 416 U.S. 983 (1974); United States v. Red Feather, 392 F. Supp.

916 (D. S. D. 1975); Hubert v. Oklahoma, 504 P. 2d 1245 (Okla. Crim. App.
1972); Hildebrant v. Oklahoma, 507 P. 2d 1323 (Okla. Crim. App. 1973);

Lee v. O ilahoma. 513 . 2d 125 (Okla. Grim. App. 1973).

263See Weeks, sur note 62 at 91.

264
See United States v. Banks, 539 F. 2d 14 (9th Cir.), cert.

denied, 429 U.S. 1024 (1976).

~265-Id.

266

Se266See dscussion acconpanying note 148, supra.

2 6 7See discussion Chaps. III and IV, supra.

6 8 See discussion accompanying notes 221-231, su.pra

ttJYSee discussion accompanying note 148, sura.

S27 0 ee discussion accompanying notes 258-259, sura.

y permi-tting the President and the Secetaries of the

Milittar Deartments to enact regulations, the proposed statute would

permit the adoption of current relations, manutis and other Faidance
.urrently app -canle only to soldiers who commit crmes cognizable u.nder

the UCMhJ. Sine Lhese rules find their source in Federal law and court

opinions anDlicabe t ci ians tried in either 4Le federal or state
courts, they may De made applicable to civilians who commit crimes at
military anst iations. Furtner, many of the rules of procedure which

are pecciiar to. ne n an cV C nal -uractice have been held valid when

applied to civil-aans whT-o enter mili+tary installations. See, e.g.
United States v. Burrow, 396 F. Supp. 890 (D. NMd. 1975); and see discus-
sion aocomn.nyng notes 274-276, infra. Should the proposed statute be

adopted. military criminal practice should be studied to determane
whether it can be adopted by regulation in order to secure the advantage
f having miitarv olice learn on!y one legal system. Compare discussion

accompanying notes C2-i'278, supra.
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272--

27-3See discusonl accompamnyin notes 208-209, supra.

Se27 a discussion accompanying notes 205-207, supra.

2 7 5See discussion accompanying notes 210-212, sup

27 6 Zillman and Imwinklereid, Constitutional Rights and Miitary

Necessity: Reflections on the Society Apart, 51 Notre Dame lawyer 396
(1976); Corrigan and Rose, The First Amendmen-t;--evisted, "e Army
Lawyer, January 1976 at 1; Corrigan, The Lonely Flower: Command Control
of Civlian Activities at Miitary installations after Greer v. Spock,
The Army Lawyer, June 1976 at I.

277See discussion accompanying notes 5-12, s.

278See, Giiigan, suora note 163.

279See discussion acco-mpanying notes 149-220, supra.

28 0ee discussion accompanying notes 221-255, supra.

.2 8 i Hunt, The Muggr.g (1972).

Id., at m.
2 8%

e 2 -2 Mli' ' A GAINST THE PEOP LE f!"6 at 259.
BYRN U . ii 'Md~ k i JAr y.Vr16)Ja

I I
Ai

_ma



BIBLIOGRAPHY



E. B L- v E, M71 'A Y. DA L970ItuE.

3DOOLEY MOD R aW (177.

Mn. rnziANA± r3R OF AISM LAW. ±f 3'%.
-. LEN AND A. SCHJIE--R, THE ARM--Y AND THE LA (19h)

G. GOODRICH, CONFLICT OF LAW (4-th Scoles d. 1964).

T. CURB, P. GRABOSKY AMD R. HULA1TH POLITICS OF CRIME AND CONFPLICIT

2 HALE, PLEAS OF THE CRWNe (1st -Amer. Ed. 1847).

HALSBUR'S LA F =ENLAN -d W ir."ons).

H NDI~G F~EA RT CLAMS (1974).

J. LAF7AVE-, ARREST: THfE DECISION M1 TAK:-E A SUSPECT IMO17M CUSTODY (19655=.

J.LEE, A HIS'iOY OF POl CE IN EGIAND ,jorn v.: ±905,.

P. 1 XC K N 91-T, A CO'CSZ -1 SIORY 10?7 711E C&2CN LAW (1956).

M OLACK A E U.KS HIS.RY OF a-lGLISH LAW BEFORE THE TIME OF

W. BADIN, HANDBOK ON ANCE-1-AMERICA 1ElA1 HItauH (1936).

F.WEER, CIIIN MNER MILITARY JsM±CE (1967).

r, INhR, ?CL 1APF LAW AND PRECDETS (Rnint -fI02J.



90

Periodicals

Altieri, Federal Enclaves: The Impact of Exclusive Legislative Jurisdic-
tion Upon Civil Litigation, 72 Mil. L. Rev. 55 (1976).

Borger, Gitenstein and Verkuil, The Federal Tort Claims Act Intentional
Tort Admendnent: An Interpretive Analysis, 54 N. C. L. Rev. 49 6
(1976).

Brancato, Base Commander Responses to Civilian Misconduct: Systems and
Problems for the Staff Judge Advocate, 19 Air Force L. Rev. III
(1977).

Chevigny, Police Abuses in Connection with the law of Search and Seizures,

5 Crim. L. Bull. 3 (1969).

Chevigny, The Right to Resist an Unlawful Arrest, 78 Yale L. J. 1128 (1969).

Cook, Probable Cause to Arrest, 24 Vand. L. Rev. 317 (1971).

Franks, Prosecution in Civil Courts of Minor Offenses Committed on Nli-

t aryIstallations, 53 Nil. L. Rev. 137 (1971).

Furman, Restrictions Upon the Use of the Army Imposed by the Posse j
Comitatus Act, 7 Mil. L. Rev. 85 (1960).

Gilligan, Search of Premises, Vehicles, and the Individual Incident to
_ 4Apprehension, 61 Mil. L. Rev. 89 (1973).

Griswold, Criminal Procedure 196 9--Is It a Means or an End?, 29 Md. L.
Rev. 307 (1969).

Jaffe, Suits Against the Government and Officers: Damage Actions 77

Harv. L. Rev. 209 (1973).

Lee, Gateway Inspections: The Admissibility of Evidence Seized 19 Air
Force L. Rev. 199 (1977).

Manos, Police Liabilit For False Arrest or imprisonment, 16 Cleve. Mar.
L. Rev. 415 (1967).

Oaks, Studying the Exclusionary Rule in Searches and Seizures, 37 U.
Chi. L. Rev. 665 (1970).

F2 Papcun, Proprietary Jurisdiction, 8 Jag. L. Rev. 117 (1971).

Peck, The Use of Force to Protect Government Propery, 26 Mil. L. Rev.
S(1964).

Sewell, The Government as a Proprietor of Land, 35 Tenm. L. Rev. 287
(1968).

Suter, Juvenile Delinquency on Military installations, U.S. Dept. Army
Pam. 27-50-4, The Army Lawyer (July 1975).



91

Warner, Investigating the law of Arrest, 26 A.B.A.L.J. 151 (1940).

Warner, The Uniform Airrest Act, 28 V. Va. L. Rev, 315, 345 (1942).

Weeks, Illegal L..w Enforcement: Aiding Civil Authorities In Violation of
the Posse Comitatus Act, 70 Mil. L. Rev. 83 (1973).

Wilgus, Arrest Without a Warrant, 22 Mich. L. Rev. 541 (1924).

Zillman, The Changing Meanings of Discretion: Evolution in the Federal
Tort Claims Act, 76 Mil. 1. Rev. 1 (1977).

Note, The Right to Resist an Unlawful Arrest: Judicial and Legislative
Overreaction?, 10 Akron L. Rev. 172 (1976).

Comment, The Criminal Law Enforcement Authority of Park Rangers in
Pr prietary Jurisdiction National ?arks-n-Where Is It?, Calif.
Western L. Rev. 126 (1977). -

__Comment, The Right to Resist an Unlawful Axrest_ 7 Natural Resources J. j
119 (1967).

Misc ellaneous

Department of Defense Directive 3025.12, para V (4 December 1973).

U.S. Army Reg. No. 190-5, Motor Vehicle Traffic Supervision (1 August 1
1973).

j':i : U.S. Army Reg. No. 190-29, Minor Offenses and Uniform Viola_ on Notices I __

Referred to U.S. District Courts (17 June 1977).

U.S. Army Reg. No. 195-2, Criminal investigation Activities (6 May 1977).

U.S. Army Reg. No. 380-20, Restricted Areas (12 September 1973).

U.S. Army Reg. No. 405-20, Federal Lea-slative Jurisdiction (1 August 1973).

U.S. Army Reg. No. 600-40, Apprehension, Restraint, and Release to Civil
__ Authorities (4 November 1974).

U.S. Army Field Manual, 19-10, Mitar Police Operations (30 September
1976).

U.S. Army Field Manual, 19-20. Investigations (29 April 1977).
U.S. Army Training Circular, 19-22, Aprehension, Search and Seizure

_ k (30 June 1977).

U.S. Dept. Army Pam. 27-21, Militar; Admir4strative Law Handbook (1973).

I



141
92

U.S. Army Military Police School Pam., History of Corps of Military

Police (1953).

ACLU STUDY, THE NAQ'IONAL GUARD ANZD THE CONSTITUTION (1971).

ALi, MODEL CODE OF PRE-ARRAIGNmENT PRoCEDURE (Tent. Draft No. 1, 1966)
and (Proposed Official Draft 1975).

Annot., Modern Status of Rules as to Right Resist Illegal~Arrest, 44 ALR 3d (1972).

Annot., Right to Resist Excessive Force Used In Accomplishing lw ulJArrest, 77 AIR 3d 281 k1977). ""

, ~CORPUS JURIS SECUND)UM (1974 Rev. ). ;

; THE PRESIDENT'S CO MISSION ON LAW E-EORCEb T All 'FAE ADMINISTRATION OF
JUSTICE-THE CHAILENGE OF CRIME IN A FREE SOCIETY (1967). 1

REPORT OF THE INERDEPARTMENTAI COMMITTEE FOR THE STUDY OF JURSIDICTION
a: - OVER FEDERAL AREAS WITHIN TE STATES, PART II (June 1957). 1

M-T

IN

' !I

7" 1J


